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DISPOSITION OF PROPERTY LEFT BY TENANT
AFTER TERMINATIOWN OF TENAIICY

Jack 1. Friedenthal*®

1. Hature of the Problem

A. In General

After termination of a tenancy, the landlord or his agent enters the
premises to prepare for a new tenant frequently to find that the prior
tenant has left behind some items of personal property.l lore often
than not, the items left on the premises appear to be little more than
junk although on occasion they may seem to have some resale value
on the open market. In some situations, the goods appear valuable only to
the departed tenant as, for exsmple, when the property consists of personal
papers, prescription medicines, or family photographs.

In the large majority of situations, the landlord, after futile at-
tempts to find tﬁe departed tenant and have him remove the goods, only
wishes to dispose of the property in a speedy, inexpensive manner, which
will not result in any risk of future liability for conversion. In a few
cases, where thé goods have commercial value, and the tenant left owing money
to the landlord, the latter may seek to appropriate the goods to his owm use
in payment of the tenant's obligations. In this regard, it should be noted
that under Section 1951.2 of the Civil Code a tenancy terminates when the

tenant abandons his leasehold interest. It is quite common for a tenant

* The author wishes to acknowledge the contribution of iis. Kathy Thomas,
a 1972 graduate of the Stanford Law School, who did much of the basie
research upon which this study 1s based,

1. Throughout the study, statements are made regarding the general nature
of the problem, the usual value of goods involved, and the normal atti-
tudes and acts of landlords and tenants. Specific authorities are not
cited for these assertions. Some are self-evident, others have been
verified in numerous conversations with persons who have first-hand
knowledge of landlord-tenant problems.
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who is behind in rental payments to abandon the leasehold and leave behind

furniture and other personal items.

B. Practical and Theoretical Considerations

A landlofd is in business, whether he rents only the other side of
the duplex apartment in which he lives or a commercial buiiding with many
thousande of square feet, Therefore, he deplores the nuisaﬁce and cost of
dealing with goods left behind. Occupancy by a new tenant may be delayed,
storage may be expensive, particuiariy if outside commercial facilities
must be arranged, and there is alwafs the danger of a lawsult ﬁy an owner
whose goods are lost, destroyed, or damaged. A public sale of tﬁe goods
involves some investment of time plus the cost for pubiication of notice.
Even if the property is thrown away, there may be some expense for removal
when large iteme are involved. Since in most cases the goods have little or
no conmercial value, the landlord himself will ultimately be stuck with sll
of the bills.

From the point of view of a former tenant who either cannot be located
or who, after béing contacted, fails to remove his propetty, thére is rarely
any concern regaerding the disposition of his goods. Only on the rarest of
occasions will such a_teﬁant appear on the scene to claim his property, but
the fear of such a situation causes landlords considerable consternation in
the absence of a law clearly delineating their righﬁs and obiigations. Un~-
fortunately, no such law exlsts in Caiifornia. Thete are a number of spe-
clfic provisioné covering some, but hardij ail, situnﬁions where goods aie
left behind and, taken as a whole together with applicable rules of common
law, they present a confusing, 1f not inconsistent, tangle of regulatioms

which tend to exacerbate, rather than allay, the landlords' fears.
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The primary question that must be answered before drafting a statute
governing the disposition of property left behind after a tenancy has ter-
minated is the extent to which the tenant or the landlord should bear the
costs and any risks that may be involved. One possibility is to decide
that the landlord, as a businessman, should be totally responsible. If goods
are left behind, he should keep them safe for the owner, who may or may not
be the temant and, if the landlord disposes of them, he does so at his peril,
at least until the statute of limitations for conversion lapses. There would
be several difficulties with such a rule. First, it would subject the land-
lord to the whims of former tenants without sufficient economic or social
jugtification; the landlord is not a warehouseman and should not be required
to become one involuntarily and without specific compensation. Second, it
would be economically wasteful. A landlord should mot be required to store
worthless goods; yet that would certainly be the result in most cases. The
costs of such unnecessary storage would be passed off in many cases in the
form of higher rent, especially since the landlord will know that in the vast
nutber of cases these costs will mever be recouped. Third, the rule could
work a serious and undue hardship on a landlord who operates only one or two
small rental units, Such a landlord often cannot pass off expenses in the
form of higher rent since he operates in a different market structure than
does a landlord with many umits. 1I1f the small operator is unlucky enough to
be burdened with substantial personal property left by onme or two ex-tenamts
in a single year, he could suffer serious financial loss. Such a landlord is
less likely to have space available for on-site storage; hence, he is more
1ikely to have to buy space or to throw the goods away and take a chance on a
subsequent lawsuit. Finally, the landlord is in amn inferior position to the
tenant in deterwmining who actually owna the property and whether it is or is
not valuable, especially with regard to an item having no value on the open
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market, such as a family heirloom. The landlord would face an insurmountable
obstacle in determining whether to store or discard such items.

A second possibility i1s to place the responsibility for the goocds
solely on the tenant, thus permitting the landlord to appropriate or throw
away anything left on the premises without Incurring any obligation to the
tenant or other owner whatsoever. This rule, too, has its drawbacks. First,
it may be economically wasteful if items of substantial value are junked.
Second, it would provide an undeserved windfall for the 1andlord who keeps
such items for himself. Third, tenants do leave items behind, especially
lost items, in circumstances where the cost of handling to the landlord who
finde them, at least for a short period, is overbalanced by the value to
the owmer. Surely, the landlord should have some duty to notify am owmer
whose whereabouts are known that he is about to lose his goods.

The third, and cbviously most satisfactory, possibility is to distribute
the burdens between the parties, minimizing the landlord‘'s costs by affording
only basic protection to the tenant. The regulations must be geared to the
vast majority of situations where the temant has left the goods behind be-
cause he does not care about them and not to.the odd case where the tenant

raturns to make a claim for them.

II. The Current Law Regardinpg Disposition
of Lost or Abandoned Property

A. In General
Unless a landlord is covered by one of the specific statutes governing
disposition of property in particular situagions, he will find no law govern-
ing what he can do with the property, only what he camnot do. If he throws
away the temant's property or destroys it or appropriates it to his own use,

the landlord will be liable for conwversion unless he can show that the tenant




actually intended to, and did, abandon the property. It is not enough that
the landloxd reasonably believed the property was abandoned.2 The risk may
be greater than the landlord realizes because the measure of damages 18 not
the resale value of the goods but their value to the owner.3 Hevertheless,
in the vast majority of cases, the property will have little or no resale
value and the landlord will junk it, hoping that it was in fact abandoned.
The landlord will take this risk because he has no realistic alternative.
He wmay store the goods in a warehouse, but initially he will have to bear
the costs of such storage, knowing the chance for recoupment from the owner
is remote.# He may sue the owner for trespass,5 but, even if the owmer can
be found and served, the expenses of litigation are not likely to be justi-
fied by the judgmen; even in those cases where it is collectible, And in
the meantime, the landlord still has to deal with the property.

1f the rental agreement contains a specific clause permitting the
landlord to dispose of the property, he may feel somewhat more secure in
junking it. However, in most cases where the temant leaves property be-
hind, there is only a month~-to-month tenancy based on an oral agreement.
And even if such a written clause exists, there will be doubt as to its
validity.ﬁ Self-help measures written into a lease prepared by the land-
lord, which permit him to interfere with the tenant's leasehold and per-

tncenaeiindbte

sonalty without a prior court order, are likely to be held anconstitutionel. ~

2. See Note, The Unclaimed Personal Property Problem: A Leglslative
Ppoposal, 19 Stan. L. Rev. 619-620 {1967), and cases cited therein.

-

3. See 1d. at 620.
4. See id. at 621,
5. See id. at 621-622.

6. See Jordan v, Talbot, 55 Cal.2d 597, 604-605, 361 P.2d 20, s
12 Cal. Rptr. 488, (1961) (dictum),
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Even legislative remedies, such as foreclosure of a landlord'as lien, attach-

ment, and replevin, are now held invalid if allowed on an ex parte basis

prior to a hearing on the merita.?

B. Current Statutory Provisions
At present, there are a number of statutes governing lost or abandoned
property in specific situations. They are arbitrary in their coverage and
inconsistent in their requirements., As a whole, they do not provide an over-
all gqlution to the problems in a majority of cases,

The statute with the widest coverage is Section 1862a of the Civil Code

7.. See Fuentee v. Shevin, 407 U.S. 67 (1972); Blair v, Pitchess, 5 Cal.3d
258, 486 P.2d 1242, 96 Cal. Rptr. 42 (1971); Klim v. Jonea, 315 F. Supp.
109 (N.D. Cal. 1970).

8. Section 1862 provides:

1862. Whenever any trunk, carpetbag, valise, box, bundie,
baggage or other personal property hus heretofore come, or
shall hereafter come into the possession of the keeper of any
hotel, inn, or any boarding or lodging house, furhished apart-
ment house or bungalow court and has remained or shall re-
main unclaimed for the peried of six months, such keeper may
proceed to sell the same at public auction, and out of the
proceeds of such sale may retain the charges for storage, it
any, and the expenses of advertising and sale thereof;

But no such sale shall be made until the expiration of four
weeks from the first publication of notice of such sale in a
newspaper published in or nearest the city, town, village, or
place in which said hotel, inn, boarding or lodging bouse,
furnished apartment house or bungalow courl is situated. Suid
notice shall be published onre o week, for four successive weeks,-
in some mewspaper, daily or weekly, of general cireulation,
and shall eontain a description of each Lrunk, earpetbag, valise,
box, bundle, bagzage, or other persenal property as near 4s
may be; the name of the owner, if known; the name and ad-
dress of such keeper; the address of the place where such
trunk, carpetbag, valise, box, bundle, baggage, or other per-
sonal property is stored; and the time and place of sale;

And the expenses incurred for advertising shall be & lien
upen such property in a ratable proportion, aceording to the
value of such piece of property, or thing, or artiele sold;

And in case any balance arising from such sale shall not be
claimed by the rightful owner witkin onc week from the day
of sale, the same shall be paid into the treasury of the county
in which such sale took place; and if the same be not claimed

by the owner thereof, or his legal representatives, within one
year thereafier, the sume shall be paid into the rreneral fund
of said county.



which imposes three basic requirements for the disposition of unclaimed goods
(1) The goods must be unclaimed for six months.
(2) The landlord may then advertise the goods for sale by publication
once a week for four consecutive weeks. The notice must contain
a detailed description of each item and must give the name of the
owner, if known.

{3) The items may then be sold publicly.

The scope and details of Section 1862 raise a number of important
questions., First, and most important, is whether theré should exist a spe-
cific provision for furnished apartments and no cumparabie provision for
unfurnished apartments or commercial facilities. The most plausible justi~
fication for different treatment is that items left behind in furnished
apartments are likely to be limited in eize, number, and value. Such a
" distinction 1s irrelevant, however, since landlords in possession of bulky
items or items of value are as much, 1f not more, in need of a disposition
procedure as are those who hold smaller or less valuable items. Moreover,
one cannot generalize as to the size or value of items left on unfurnished

p}endsea. 1t should be noted that Code of Civil Procedure Section 11?&9

9, Section 1174 provides:

1174. If upon the trisl, the verdict of the jury, or, if the
case be tried without 2 jury, the findings of the court be in
favor of the plaintiff and against the defendant, judgment
shall be entered for the restitution of the premises; and if the
proceedings be for an unlawful detainer after neglect, or
failure to perform the conditions or covenants of the lease or
agreement under which the property is held, or after defanlt in
the peyment of rent, the judgment shall also declare the for.
feiture of such lease or agreement if the notice required by
Section 1161 of the code statea the election of the landlord to
declare the forfeiture thereof, but if such notice does not so
state such election, the lease or agreement shall not be forfeited.

The jury or the court, if the proceedings be tried without a
jury, shall also assesa the damages occasioned to the plajntift
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provides a method for disposal of goods left by a tenant who has been ousted

by any forcible entry, or by any forcible or unlawful detainer,
alleged in the complaint and proved on the trial, and find the
amount of any rent due, if the alleged unlawful detainer be
after default in the payment of rent. If the defendant is found
guilty of forcible entry, or forcible or unlawful detainer, and
malice is shown, the plaintiff may be awarded either damages
end rent found due or punitive damages in an amoant which
does not exceed three times the amount of damages and rent
found due. The trier of fact shall determine whether damages
and rent found due or punitive damages shell be awarded, and
judgment shall be entered accordingly. v

When the proceeding is for an unlawful detainer after de-
fault in the payment of vent, and the lease or agreement under
which the rent is payable has not by its terms expired, snd the
notics required by Section 1161 has not stated the election of
the tandierd to declare the forfeiture thereof, the court may,
and, if the lease or agreement is in writing, is for a term of
more than sue yesr, and does not contain a forfeiture clause,
shall order that execution upon the judgment shall noi be
issued until the expiration of five days after the entry of the
judgment, within which time the tenant, or any subtenant,
or any mortgagee of the term, or any other party interested
in its continuance, may pay into the court, for the landlord,

the smount found due as rent, with interest thereon, and the
pmount of the damages found by the jury or the eourt for
the unlawful detainer, and the costs of the proceedings, and
thercupon the judgment shall be satisfied and the tenant be
restored to his estate,

But if payment as here provided be not made within five
days, the judgment mey be enforeed for its full amount, and
for the possession of the premises. In ell other cases the
judgment may be enforced immediately.

A plaintiff, having obtained a writ of restitution of the
premises pursuant to an action for unlawful detainer, ghall be

~ entitled to have the premises restored to him by officers charged
with the enforcement of such writs. Promptly upon paymeat
of reasonsble costs of service, the enforcing officer shall serve
or post a copy of the writ in the same manner 88 UPON levy of
writ of attachment pursuant to subdivision 1 of Section 542 of
this code. In addition, where the copy is posted on the prop-
erty, another copy of the writ shall thereafter be mailed to the
defendant at his business or residence address last known io
the plaintiff or his attorney or, if no such address is known, at
the premises. If the tenant does not vacate the premises within
five days from the date of service, or, if the copy of the writ
is posted, within five days from the date of mailing of the addi-
iional notiee, the enforcing officer shall remove the tenant from
the premises nnd place the plaintiff in possession thereof., Tt
shall be the duty of the party delivering the writ to the officer
for execution to furnish the information required by the officer
to comply with this section.

All goods, chattels or personal property of the tenant re-
maining on the premises at the time of its restitution to the
plaintiff shall be stored by the plaintiff in a place of safekeep-
ing for a period of 30 days and may be redeemed by the tenant
upon payment of reasonable costs incorred by the Plamtn‘,f in
providing such storage and the judgment rendered in favor of
plaintiff, ineluding costs. Plaintiff may, if he so elects, store
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pursuant to a wrongful detainer judgment, whether the premises are furnished

or unfurnished, commercial or residential,

In 1961, Section 1862 was smended to delete the word "furnished," thus
making it applicable to all apartment owmers. In 1965, however, the word
"furnished" was reatoréd. The original change obvicusly was designed to
solve problems of unfurnished apartment owners which exist today. The sub-
sequent alteration apparently resulted from the fact that the requirements
of the statute put the landlord in a worse, rather than a better, position
primarily because of the aix-month holding period. Without the statute,
the landlord was often willing to take a chance by throwing away what ap-
peared to be worthless goods without Incurring the costs of storage. Under
the statute, the landlord who failed to keep or store the items for six
months not only would be made to look bad in an ordinary action for conver-
sion but might conceivably be held lisble for punitive damages as a result

of his willful viclation of the statutory requirements.

such goods, chattels or personal property of the tenant on the
premises, and the costs of storage in such case shall be the fair
renta} value of the premises for the term of storage. An in-
ventory shall be made of all goods, chattels or personal prop-
erty left on the premises prior to ita removal and storage or
storage on the premises. Such inventory shall either be made
by the enforcing officer or shall be verified in writing by him.
The enforcing officer shall be entitled to his costs in preparing
or verifying such inventory.

In the event the property so held is not removed within 30
days, such property shall be deemed abandoned and may be
sold at a public sale by competitive bidding, to be held at
the place where the property is stored, after notice of the time
and place of such sale has been given at least five days before
the date of such sale by publication once in & newspzper of
general circulation published in the county in which the sale is
to be held. Notice of the public sale may not be given more than
five days prior to-the expiration of the 30 days during which
the property is to be held in storage. All money realized from
the sale of such personal property shall be used to pay the
costs of the plaintiff in storing and selling such property, and
any balance thereof shall be applied in payment of plaintiff’s
judgnient, including costs. Any remaining balance shall be
returned to the defendant.

-



The six-month waiting period appears unreasonably long for items left
either in furnished or unfurnished premises. Perhaps it made more sense in
1876 when the statute was first enacted, but modern communication facilities
eliminate the necessity of such a long wait, particularly when the costs of
storage are unlikely to be recovered. Other provisions permitting diaposi-
tion of unclaimed property 211 have lesser wailting periods: goods.
left by a tenant ousted after successful prosecution of an unlawful detainer
action need be held only for 30 days;lO goods committed to a warchouseman,
common carrier, or innkeeper for transportation or safekeeping need nﬁly'be
held 60 days before they can be sold;11 lost property turned over to the
local police may be disposed of after 90 days.lz

The notification provisions of Section 1862 also are subject to question.
First, the statute contains no provision for notification other than by pub~
lication. Surely, if the owner's whereabouts are known to the landlord,
direct notification is proper to protect the interests of the tenant and
should be required. If the owner cannbt be contacted, however, there seems
little justification for requiring four separate publications of the notice
of sale. Only one publication is required by other provisions governing
lost or abandoned propetty.13 From a practical point of view, the expenses
of multiple publication cannot be justified by the expected results.

Sections 2080-2080.9 of the Civil Code, dealing with lost property over
$10 in value, take an entirely different approach than does Section 1862.

The only obligations of a finder who takes possession of lost property‘are

10, See Code Civ. Proc. § 1174, set out in note 9 supra.
11. Civil Code § 2081.1.
12. Civil Code § 2080.3.

13. Civil Code § 2080.3; Code Clv. Proc. § 1174, set out in note 9 supra.
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to notify the owner, if he is known, and to turn the property over to the
police if the owner is not known or does not claim the goods. The burden then
falls on the police to hold the goods, make proper notification, and dispose
of the items. These provisions specifically exclude abandoned property;
otherwise, they could provide the final answer to the problem of how to
dispose of items left behind by a former tenant. The reason that abandoned
property 1s not included 1s that police departments have neither the room
nor the persoanel to receive, guard, and care for large items of furniture,
trunke, and the like. Lost property consists generally of small items which
can more easily be stored. Even under current law, police have problems in
finding storage for bicycles and similar items turned over to them for dis-
position, It should be noted that, in 1967, when the wrongful detainer act was
amended to add provisions dealing with goods left behind by an ocusted tenant,
the original provision required the county to remove, store, and sell the
goods. In 1968, this provision was changed to place these burdens on the
landloxrd. The cost to the county of storing property left by temanta proved
prohibitive and wasteful, especially since so many of the items were of little
value and were never claimed.

The lost property provisions would seem to apply to goods left on rental
premises unknowingly and unintentionally.l4 Sometimes, it is obvious that
an item was lost as, for example, when a ring is located under a rug or in a
heating duct, Other times, however, the matter is not so clear as, for exam~
ple, when a ring is found in a drawer of an abandoned desk. The landlord,
then, is left to determine as best he can the reason why the owmer failed to
remove his property. There is, of course, a strong incentive for the land-

loxrd to find that the property was "lost” in order that the burden of dispo-

14. See People v, Stay, 19 Cal. App.3d 166, 96 Cal. Rptr. 651 (1971).



sition can be shifted to the local police. However, if the police believe
that the property was knowingly left behind, they may refuse to accept it.

Insofar as operators of furnished apartments are concerned, the lost
property laws appear inconsistent with the provisions of Section 1862. If
property was obviously loat In a furnished apartment, it is not clear which
set of regulations apply. If the landlord follows Section 1862 to the letter
and does not directly notify the owner whose whereabouts are known or could
be ascertained, the landlord may be gullty of theft because such notice is
required under criminal provisions relating to lost property.15 If the
owner cannot be found and the landlord turns the property over to the police,
who dispose of it after 90 days, the landlord may be charged with conversion
on the ground he failed to store it for six months. It seems obvious that a
coherent statute is needed so that landlords may know what they are expected
to do with the goods,

Before ceomposing such an omnibus statute, however, consideration must
be given to a2 subtle problem arising from the fact that a landlord will not
often know with certainty whe owns wvarious items of property left behind in
an gpartment. Such items may have been borrowed or rented, or they may have
been lost by a casual visitor, or even left by an earlier tenant. Section

1

1862 clearly encompasses all such items by using the word "owner,' rather

than "tenant,” and by covering all items "which come into the possession”
of the landlord, However, Section 1174, the unlawful detainer provision,

16

talks only of ‘personal property of the tenant.” Presumably, a landloxrd

who follows the procedural details of Section 1174 to the letter in selling

15. Penal Code § 485, See also People v. Stay, 19 Cal. App.3d 166, 96 Cal.
Rptr. 651 (1971).

16. See the text of Section 1174, set ocut in note 9 supra.
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goods left on the premises may nevertheless be sued for conversion by a

third person who proves that he, rather than the tenant, owned the goods.
With respect to items lost by non-tenants, the import of the lost property
law must again be considered. If individuals who lose property justifiably
rely on the duty of a finder to turn such property over to the police, any
statute which permits a different disposition of property found by a land-
lord may not only be unfair but invalid as a denial of equal protection of
the laws or a deprivation of property without due process of law. The latter
is a particular danger if notification is directed only to the ex~temant.

The final problem raised by the statutes is how the goods, or the pro-
ceeds of sale, are to be distributed if the owmer does not appear. Currently,
under Section 1862, the landlord may retain the costs of storage, advertising,
and gale. Within one week from the date of sale, he must pay any excess
amount into the county treasury, The money is held for one year and, if not
claimed, 1s paid into the general fund of the county. The landlord is wnot
permicted to keep any of the proceeds to offset rent or other amounts owed
him by the tenant.

There are several statutory provisions which do permit a landlord to
agssert a lien on a tenant's goods for unpaid rent, meals, or other services
even if the property is still in the tenant's possession. The first of these
provisions, Civil Code Section 1861, covers hotels, motels, inns, and board-
ing houses and permits the landlord to enter the rental premises to take pos~
segsion of the property and, after giving notice, to sell it and apply the
proceeds to the tenant's debt 1f the debt remains unpaid for 60 days. This
provision is patently unconstitutional under modern doctrine regarding pre-

trial remedies and has been so held by a three~judge federal district court
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in Klim v, Jones.18 It was held that the statute not only deprived tenants

of property without due process of law by permitting goods to be taken by the
landlord without any court hearing on the merits of the alleged debt, but it
also violated the due process and, by implicatiomn, the equal protection
clauses of the Constitution by allowing the landlord, in effect, to levy

19

on goods that are otherwise exempted from execution. This latter point

has been underscored by the recent California appellate court declsion in

Gray _v. Whitmo;g?o which struck dowm that portion of the unlawful detainer
aﬁatute allowing the landlord to retain out of the proceeds of the sale of
tenant's goods amounts equal to the unpaid balance of his judgment in the
unlawful detainer suit. Even though the tenant's obligation in Gray was
established by judgment, thus eliminating the first objection upheld in Klim,
the Gray court, in accordance with the second point in Klim, found no justi-~
fication for permitting the landloxrd to keep the proceeds from the sale of
items such as tenant's household furniture when other judgment creditors are
prohibited from levying on such items by statute.

The California Legislature obviously had these constitutional questions
in mind when it amended Civil Code Section 1861a which provides landlords of
apartments, both furnished and unfurnished, with a lien similar to that
allowed in Section 1861. However, under Section 186la as amended, the lien
applies only to goods which are subject to execution and cannot be enforced
until a final judgment in favor of the landlord has been entered.

Whatever the validity of the current lien provisions, it 1s clear that a
statute designed to allow a landlord, without going to court, to dispose of
goods left after a tenancy has terminated cannot constitutionally permit the

landlord to retain the goods or the proceeds as an offset to debts owed him

18. 315 F. Supp. 109, 118-124 (N.D. Cal. 1970).

19, Id. at 123-124.

20, 17 Cal. App.3d 1, 94 Cal. Rptr. 904 (1971).
-



by the tenant. It is important to note, however, that the court in Gray v.
Whitmore specifically upheld the landlord's right to retain the reasonable
costs of the storage and sale of the goods themselves.21

The decisions in Gray and Klim open to guestion the validity of Civil
Code Section 2080.3, providing that, in the absence of an ordinamce glving
the proceeds to the county,22 if the owner fails within the prescribed period
and after publication of notice to claim lost property deposited with the police,
then upon payment of the costs of publication title vests in the finder. This

provision, unlike those involved in Gray and Klim, does not operate to satisfy

a judgment and is therefore not akin to an execution on exempt property. But,
if Section 2080.3 is valid, it gives rise to an anomalous situation, for, 1if
the landlord in Gray had decided that some of the property was lost, he could
ultimately have been held to own it without any offset to his judgment against
the tenant. And it would appear to follow that title to any unclaimed proceeds
from a landlord’'s sale of the personal property, after having been held for an
appropriate length of time, could be held to vest in the landloxrd as long as
such proceeds did not operate to cancel the owner's outstanding obligations to
the landlord. Thus, we would have a rare constitutional right, one which would
leave the person to be protected worse off than if the protection did not exist.
The absurdity of the situation calls for a reexamination of both the Klim and
Gray decisions which erroneously equate execution on property in the hands of

a debtor with disposition of property which the debtor, after due notice, has
falled to claim.

Given the fact that Gray and Klim appear to state the law in California,

however, the question is whether, in spite of the anomaly, the proceeds ulti-

mately should go to the landlord. There are several factors favoring such a

21. 17 Cal. App.3d at 23-25, 94 Cal. Rptr. at
22. See Civil Code § 2080.4.
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disposition. The landlord has suffered the aggravation of worrying about and
handling the property, the unclaimed proceeds could be looked upon as justified
compensation for such unliquidated expenses. Horeover, one could argue that
an owner of goods who leaves them on rented premises and makes no claim
thereafter should be presumed to have intended the goods to be a gift to

the landiord. On the other hand, landlords should have every incentive to
find the owner of such goods. Landlords who have a selfish interest in an
owner's abandonment may hedge in their efforts to locate the owmer. The
situation differs from a lost propertﬁ case Iin that there the police have an
independent obligation to find the awner§ it is not left solely to the finder
who may ultimately benefit if the owner fails to appear. Furthermore, it will
only be an accident 1f any proceeds over and above the cests of storage and
sale are reasconably related to the landlord's unliquidated costs of handling
the property. Only if such proceeds could be set off against the owmer's
debts would disposition to the landlord meke sense. Given curfent case law,
the most that can be done to assist both the landlord and the owmer in setting
off the value of the property against debts owed the landlord is already con-
talned in the previously discussed Civil Codé Section 186la, which provides

a landlord who has obtained a judgment againét a tenant with a lien on goods
not exempt from execution.

It is, of courae, not enough meiely to decide-that the proceeds, if un-
claimed, will not ultimately be pald to the landlord; some specific disposi-
tion must be provided if the landlord is not to face years of uncertainty.

For example,gunder the unlawful detainer law, the proceeds of §a1e neither
belong to the landlord ner are paid to the cqunty.‘ The statute simply pro-
vides that the landloxd hold them'for thé tenhnt. How long they.must be held

is unclear--perhaps for seven yeafé until the escheat law comes into effect.
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Even then, there 1s some uncertainty because the applicable provision, Code
of Civil Procedure Section 1520, permits escheat of property held or owing
in the ordinary course of the holder's business. Arguably, a sale of a
tenant's abandoned goods is not within the ordinary course of a landlord’'s
business. Such uncertainty is intolerable. The only solution which appears
sensible is to require the landlord to turn the proceedé over to the county
which must hold them for the owner for a finite period, after which the
county becomes the owner.
b? Détermining the Date of Termination
of an Abandoned Leasehold

All of the prior discussion assumeé that there is a specific date when
the tenancy terminates and that thereafter, upon entry into the premises, the
landlord discovers personal property left by the tenmant. In many situationms,
however, the tenant disappears prior to the normal date of termination, leav-
ing hie goods behind. Under Civil Code Section 1951,.2, which became effective
in 1971, once a tenant abandons the leasehold, his tenancy terminates and the
landlord has a duty to try to relet the premises so as to mitigate the tenant's
cbligations fof rent under the lease. lowever, the statute provides no method
for determining when an abandonment has occurred and the common law concepts
are deceptively simple and unsatisfactory from a practical perspective. Accord-
ing to the cases, an abandonment takes place when the tenant 'offers” to aban-
don by intending to renounce all future interest in his lease and by performing
some act to_effectuate this intent and when the landlord accepts the "t'.-fftal.'."23
This formulation is unsatisfactory to tenants who wish to mitigate their lia-

bility under the lease since the landlord can thwart the purpose of Section

23, Wiese v. Steinauer, 201 Cal. App.2d 651, 20 Cal. Bptr. 295 (1962); Anheuser-
Busch Brewing Ass'n v. American Products Co., 59 Cal. App. 718, 211 P. 817
(1922). See also Gerhard v. Stephens, 68 Cal.2d 864, 442 P,2d 692, 69 Cal.
Rptr. 612 (1968).
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1951,2 pimply by refusing to "accept' the premises. Furthermore, the case law
fails to solve the problems of landlords who wish to re-rent as scon as pos~
sible; the landlord can never be certain that a tenant really intended to
abandon the lease, and mere nonuse of the premises, no matter how lonmg, will
not alone be sufficient evidence of such intention.z4 Even if the landlord,
upon thorough investigation, reasonably believes that the tenant has formed
the requisite intent, the tenant may at some unexpected point reappear, claim=-
ing that he had been 111 or otherwise unavoidably detained away from the
premises and that he had never intended to abandon his leasehold or his goods.
The landlord's problems are enhanced by the fact that, in a subsequent suit,
he, not the temant, will bear the burden of proof on the abandonment isaue.25
Therefore, it would seem highly desirable, not only with respect to disposi-
tion of a tenant's personalty, but also with regard to the landlord's right
and duty to re-rent, to amend Section 1951.2 specifically to set forth guide-

lines for determining precisely when a leasehold has been abandoned and, hence,

terminated.

24. Restatement of Property § 504, comment (d)}). See also Gerhard v. Stephens,
supra note 23,

25. Pepperdine v. Keys, 198 Cal.2d 25, 31, 17 Cal. Rptr. 709, (1961), and
see cases clted in note 23 supra.
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I

ABANDONMENT OF LEASED REAL PROPERTY

An act to add Chapter 2.5 {commencing with Section 195_3.1{)) to Title 5 of

Part U of Division 3 of the Civil Code, relating to abandonment of

leased real property.

The people of the State of California do enmact as follows:

Section 1. Chapter 2.5 (commencing with Section 1953.10) is added to

Title 5 of Part L4 of Division 3 of the Civil Code, to read:
Chapter 2.5. Abandomment of Leased Real Property

§ 1953.10. Methods of declaring abandomment

1953.10. ‘This chapter provides procedures whereby real property sub-
Ject to a lease may be deemed to be abapdoned within the meaning of Section
1951.2. Nothing in this chapter _precludes the lessor or the lessee from
otherwise proving that the property has b;en abandoned within the meaning
of Section 1951.2.

Comment. Chapter 2.5 is designed to eliminate the uncertainty as to
when a tenancy is t¢ be held abandoned within the meaning of Section 1951.2.
Under Section 1951.2, once an abandonment occurs, the tenancy is terminsted
and the lessor has & duty to minimize the lessee's dameges by making reason-
able efforts to rerent the premises. The time of abandonment is also important
under Sections 1963.30-1963.50 which set forth the lessor's rights and duties
as toc personal property remeining on the premises after termination. Under
common lav rules, abandomnment occurs when the lessor accepts the lessee's

offer to end the tenancy. The lessee must in fact have intended to abandon
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§ 1953.10

the property. Appearances of abandonment are not sufficient, and the lessor
must sccept the premises or the gbsndomment is not effective. See Wiese v.

Steipauer, 201 Cal. App.2d 651, 20 Cal. Rptr. 295 (1962); Anheuser-Busch

Brewing Ass'n v. Americen Products Co., 59 Cal. App. 718, 211 p. 827 (1g22).

See also Gerhard v. Stephens, 68 Cal.2d 864, k42 p.24 692, 69 Cal. Rptr. 612

(1968). These rules are insufficient in most cases toguide the parties. How-
ever, if the parties do have & clear understanding about the matter, the common

law rule may apply and hence is preserved by the last sentence of this section.
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§ 1953.20

§ 1953.20. Declaration of abandonment by lessor

1953.20. (=) If a lessor of real property has no substantial reason
to believe that the lessee hag not sbandoned the property and reasonably
believes that the property has been unoccupied for s period of 20 consecu-
tlve days during which rent is due and uapaid, the lessor may give written
notice to the lessee stating both of the following:

(1) The lessor believes that the property has been abandoned.

(2) Unless the leasee contacts the lessor within 15 days from the date
notice vae delivered to the lessee personslly or deposited in the mail, the
property will be deemed abandoned and the lease terminated.

{(b) The notice becomes effective when it is delivered to the lesszee
perscnaliy or when it is deposited in the mail addressed to the lessee at
his last known residence or place of business. Where the lessor has sub-
stantial reascn tc believe the lessee is temporarily located at a place
other than his last known residence or business address, notice given by mail
is effective only when an additional copy of the notice is deposited in the
mail, addressed to the lessee at the place where he 1s temporarily located.

{¢) If notice is given in compliance with this section, the property
shall be deemed to be abandoned within the meaning of Section 1951.2 unless
the lessee contacts the lessor within 15 days from the effective date of the
notice and manifests his intent not to abandon the property. Thereafter, the
lessor 1s not liable to the lessee for treating the property as abandoned and
the lease as terminated. This subdivision does not apply where the lessee
proves that the lessor had substantial reason to believe that the lessee did
not intend to abandon the property.

(d) The fact that the lessor knew that the lessee left items of perscnsl

property on the leased real property does not, of itself, justify a finding
.3~
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that the lessor was unressonable in believing the real property to have been
abandoned .,

Comment. Subdivision {a) of Section 1953.20 generally provides s means
by which the landlord ecan sefely decide the abandonment has teken Plece so
that he may dispose of any perscnal property remeining on the premises and
otherwise j)reps.re for a new tenant. A number of safeguards are provided to
insure that a determination of abandonment is hot prematurely made. Not only
must the landlord reasonably believe that abandonment hes taken place but the
premises must have ressonably appeared tc be wncecupied for 20 cansecutive
days for which no rent has been reid. These requirements, together with the
provisions for notice, remsonsbly assure that s tenant will not be deprived
of a leasehold interest which he d1d not intend to sbandon. The 20~day period,
cotibined with the additionsl 15-day period during which the tenant may contact
the landlord and demonstrate his intention to retain the leasehold, assures
that, for the normal tenancy calling for monthly payments, at least two due
dates must pass before abandonment cen be declared. If the landlord wishes
faster action, he may resort to an sction in unlawful detainer under Code of
Civil Procedure Section 1174,

Under subdivision {c), the tenant must claim his leasehold within 15 days
of notification or the leasehold is decreed abandoned and the lease ‘terminated.
Thereafter, the landlord whe reasonably and in good faith followe the procedures
in subdivision (a} cannot be held liable to & tenant who later appears to
chellenge the abandonment. The burden of proving unreascnableness or bad
faith falls upon the tenant, thus safeguarding landlorde from substantial

fear of litigation. Under common law rules, abandonment deperds upon the
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manifested intentions of the parties to the leage. Even though from all
appearances & leasehold seems abandoned, a lessor, who has not had contact
with the lessee, can never be -certain that the lessee will not suddenly
appear gnd claim that he was on vacation or in the hospital and had never
interded to, or manifested an intemtion to, abandon his interests. This
gubdivision eliminates this uncertainty.

Subdivision (d) is designed to eliminate & possible problem with regard
to what facts may overcome A leseor's ressonable belief that & tenancy is
sbandoped. . Obviously, since many lessees who abandon their leagehcld interests
leave perscnal property behind, the mere fact fhat the lessor knows that the
lessee has done so should not, by itself, be held to establish that the leasor
has not acted rea.soppbl;f. The lessor cannct refuse to accept the tenant's

"offer to abandon" as apparently be could do under the common law.
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§ 1953.30. Declaration of abandonment by lessee

1953.30. (a) Subject to Section 1951.4, real property shall be deemed
abandoned within the meaning of Section 1951.2 and the lease terminated:

(1) upon delivery by the lessee to the lessor of a written notice
stating that the lessee has abandoned the property and that the lease is
terminated.

{2) Fifteen days after the lessee has deposited in the meil a written
notice addressed to the lessor at his last known place of business, stating
that the lessee has abandoned the property and that the lesse is terminated.

(b) The notice is not effective against the lessor unless and until
the lessee surrenders possession of the leased property to the lessor.

(¢} Nothing in this section 1limits the right of the lessor to recover
under Chapter 2 (commencing with Section 1941) for breach of the lease by

the lessee.

Comment. Sectlon 1953.30 provides a method by which the lessee can
declare his leasehold abandoned in order to terminate the lease and require
the lessor under Section 1951.2 to take etepe to mitigate the lessee!s obli-
gations. The subdivision is, of course, subject to the lessor's rights under
Section 1951.% (contimuation of lease despite breach and abandonment ).

Subdivision (c) makes clear that subdivisions {a) apd (b) are not the
exclusive methods whereby an sbandonment and termination of the lease may

occur.
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II

PROPERTY ABANDONED ON LEASED PREMISES

An act to add Chapter 5 (commencing with Section 1963.10) to Title 5 of

Part b of Division 3 of, and to repeal Section 1862 of, the Civil Code,

and to amend Section 1174 of the Code of Civil Procedure, relsting to

property abandoned on leased premises,

The people of the State of California do enact as follows:

Section 1. Chapter 5 (commencing with Section 1963.10) is added to

Title 5 of Part 4 of Divieion 3 of the Civil Code, to read:
Chapter 5. Property Abandoned on leased Premises

§ 1963.10. Definitions

1963.10. As used in this chapter:

{a) "Item of personal property" means any piece of personal property,
including any trunk, valise, box, or other container which, because it is
locked, fastened, or tied,deters immediate access to the contents thereof
but not including motor vehicles subject to Article 2 {commencing with Sec-
tion 22700) and Article 3 (commencing with Section 22850) of Chapter 10 of
Division 11 of the Vehicle Code.

(b} "Iandlord" means eny operator, keeper, lessor, or sublessor of any
furnished or unfurnished hotel, motel, inn, boardinghouse, lodginghouse, -
apartment house, apartment, cottage, bungalow court, or commercial facility,
or his successor in interest.

(c) "Owner" means asy person having any right, title, or laterest in an

item of personal property.



§ 1963.10

(4) "Premises" meens the real property rented or leased by the landlord
to the tenmant, including any common areas.

{e) "Reascneble knowledge or belief" is fhat knowledge or belief a
prudent person would have without investigation {including the investigation
of public records) unless such person has specific information ipdicating
that such investigation would more probably than not reveal pertinent informe-
tion.

(£} "Tenant" means any paying guest, lessee, or sublessee of any facility

operated by a landlord.

Comment. Subdivision (a) defining "item of personal prcperty" provides
in effect thet a locked, fastened, or tied container need not be opened by a
landlord who wishes to dispose of it. The privacy of the owner is thus pre-
served until disposition. Former Civil Code Section 1862 permitted disposi-
tion of a container without opening it ever if the container was not secured.
The obligation under this chapter to look into unlocked, unfastened, or untied
containers is not onerous and will permit the landlord to make a realistic
evaluation of the property which is helpful in protecting interests of the
owner as well as of the landlord.

Subdivisions (b) and (f) define "landlord" and "tenant" broa&ly 80 a8
to extend coverage of this chapter to 41l types of rental property whether
commercial or residential, furnished or unfurnished. This chapter provides
a meane for all landords, regardless of the pature of the facilities, to
dispose of personal property left on the premises after termination of the
tenancy. Former Civil Code Bection 1862 provided relief only for those land-
lords who owned or managed furnished residentisl facilities. Other landlords
had no statutory coverage except in unlawful detalner cases under Code of

Civil Procedure Section 117k.
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Subdivision {(c) defines "owner" to include not only a tenant, but other
persons as well, including those having a leasehold, posBessory, Or security
interest. A landlord should be permitted to dispose of property left behind
even though, as is often the case, he does not know for certain whether the
property actually belonged to the fofmer tenant or to someone else. The un-
lawful detainer statute provides for disposition of goods owned by a tenant
only. See Code Civ. Proc. § 1174. Thus, a landlord who follows the provi-
sions of Code of Civil Procedure Section 1iTh epyarently still risks an sction
for conversion by & third perscn who claims ownership.

Subdivision (&) defines "premises" and makes clear that it includes common
arees such as storage rooms or garsges where personal property may be left
when the tenant leaves.

Sub&ivision (e) establishes a general standard for the landlord's
"reasonable knowledge" or "reasonable belief" as used in Section 1963.30 con-
cerning whether an item of personal property is lost and in Secticns 1963.40
end 1963.50 regarding ownership of the item of personal property. This defi-
nition hae the effect in Sections 1963.40(d} and 1963.50(d) of requiring an
investigation into the cwnership of an item of personal property only where
the landlord has specific information which would lemd him to believe an
investigation would probebly reveal another or a different owner.' See Section
1963.40(d) and 1963.50(a) and Comments. Hence, for example, if some expensive
furniture or a television set is left on the premises, the landlord is not
required to consult public records to find out if there is a securlty interest
in the property or to call local rental or leasing companies unless, of
course, he has specific information such as might be gotten from a lsbai on
the property or from some definite conversation with the tenant in the past.
The mere fact that the property left on the premises is of some value is not
to be deemed sufficient to put & burden of investigation on the landlord.

.5



§ 1963.20

§ 1963.20. Lease provisions nullified

1963.20. (a) Wotwithstanding any provision in a rental agreement between
landlord and tenant, the tenant shall have the right during the temancy and
upon termination thereof to remove tenant's personal property from the premises
whether or not the tensmt is indebted to the landlord.

() Nothing in this section precliudes the landlorad and the tenant from
providing in a regtal agreement any of the following:

(1) A provision for an otherwise valid securlty agreement pursuant to
the Commercial Code.

(2} A provision that leasehold improvements, alterations, and personal

property affixed to the premises shall be nonremovable.

Comment. Section 1963.20 is designed to protect temants from onerous
contract provisione which can be used to deprive them of their property without
8 court determination, often in contradiction to statutes ﬁhich exempt certain
rerscnal property from levy and execution. It is unlikely, in most situationms,
that such self-help clauses would be enforced by California courts. See

Jordan v. Talbot, 55 Cal.2d 597, 361 P.2d 20, 12 Cal. Rptr. 488 (1961). How-

ever, few tenants have the time, money, and will to engage in a court contest.
Section 1963.20 should deter landiords from including or relying on euch pro-
visions in their rental agreements. Iandlords will be further deterred from
abusing tenants' rights in their personal property by the fact that deliberate
violations of the proposed section could lead to punitive ae well as compensa-
tory damages.

Note that this section does not prohibit the 1aﬁdlord fram enforcing valia

liens granted by statute. BSee Civil Code § 1861a; (Study, p. _J.
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§ 1963.30

§ 19§§.30. General reguirements for preservation of property

1963.30. If, after termination of the tenancy and surrender or abandon-
ment of the premises by the tenant, the landlord finds that there remain on
the premises items of personal property of which the landlord is not ag
owner, the landlord shall dispose of such property as follows:

(a) If the landlord reasonably believes an item of personal property to
have been lost, it shall be disposed of pursuant to Article 1 ( commencing with
Section 2080) of Chapter 4 of Title 6 of Part 4 of Division 3 of the Civil
Code. If the appropriate police or sheriff's department refuses to accept
the property, it shall be deemed not to have been lost,

(b) All items of personsl property remaining on the premises cther than
lost items subject to subdivision {a) shall be stored by the landlord in a
place of safekeeping until either of the following occurs:

(1) The tenant or the owner pays the landlord the reasongble cost of
storage and takes possession of the iteme of personal property. If the land-
lord stores the items of personal property on the premises, the cost of
storage shall be the fair rental value of the storage premises for the term
of the storage.

(2) The property is disposed of pursuant to Section 1963.40 or 1963.50.

Coument. Section 1963.30 limits the scope of thls chapter to situvations
where (1) the tenancy has been terminated, (2) the tenant has voluntarily left
the premises, and (3) the landlord makes no claim on the personal property.
The requirement that the tenancy be terminated is obvious: a landlord hae no
need or right to dispose of the tenant's property while the tenancy continues.

See Civil Code § 1953.10 et seq. {methods of declaring abandomnment). The
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requirement that the temant voluntarily has left the premises is intended to
avold conflict with the statutory provieion dealing with uniawful detainer.

See Code Civ. Proc. § 1174. The requirement that the landlord mot. rave

an ownership interest in the property is necessary to avoid any conflict with

the lendlord’'s claim that the property was his in the first place, that it

was a gift from the tenant, or that he has a valid statutory lien on the item.
See Civil Code § 1861a. If the landlord proceeds under this chapter, he neces-
sarily gives up any claim of ownership of the items of persoral property iavolved.

Subdivision (a) provides that items of persomal property loet on the A
premises shall be treated like any other lost items pursuent to the provisions
concerning lost property. Civil Code § 2080 et seq. [see Study p. __J- All
owners who lose property should be able to rely on the lost preperty laws
which maximize chences for retrieval. Subdivision {a} also eliminates any
uncertainty which would arise 4f the police or sheriff's department disagreed
with a lapdlord as to whether an item of perscunsl property was lost or was
knowingly left behind. See Section 1963.10(e) for definition of resscnable
bellef.

Subdivision (b) sets forth a general obligation of the landlord concern-
ing disposition of property which is not lost. Paragraph (1) provides that
the landlord is to relemse the property when the temant or the owner pays
costs of storage. This provision has the effect of avolding any necessity on
the part of the landlord to determine whether the temant is in fact the owner.
The landlord is protected if he gives possession of the property to elther the

tenant or the "owner." See Sections 1963.40(e) and 1963.50(c).

-]
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§ 1963.40. Disposition of goods valued at less than $100

1963.40. If the landlord reasonably believes that the total resele value
of the asggregate of all the items of personal property not subject to sub-
division (a) of Section 1963.30 does not exceed $100, such property mey be
disposed of as follows!

(a) The landlord shall give notice to the tenant and any other person
the landlord reasconably believes is the owner of an item of personal property.
The notice shall contein sall of the following:

(1) The name of the tenant end the address of the premises.

(2) A general description of each item of personal property and the
address where each item of personal property currently is stored.

(3) A statement of the landlord's belief that the total resale value of
the asggregate of all items of perscmal property does not exceed $100.

(4) The name of each perscn, if any, other than the tenant, who the
lapndlord reasonably believes is an owner of any item of personal property,
specifying the itemn.

{5) A statement that, unless the tenant or the owner paeys the landlord
the reasonable cost of storsge of the item of personal property and takes
possession thereof within 15 days from the date notice 1s effective,
such person shall lose all right, title, and intereet in such item.

{b) If the tenant or the owner does not pey the landlord the reasonable
cost of storage and take possession of an item of personal property within 15
days from the date notice is effective under Section 1963.60, the landlord may
dispose of such item of personal property in any nmanner.

(c) The landlord shall not be held liable to a temant or an cwner to whom
notice was given pursuant to subdivision (a) with regerd to the disposition

under this section of an item of personal property.
«13=
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(d) In any action with regard to the disposition of an item of property
brought by an owner to whom notice was not sent pursuant to subdivision (a),
the landlord shall not be held liable unless the owner proves either of the
following:

(1) That the landlord vas unreasonsble in declaring the value of the
total property not to exceed $100.

(2) That, prior to disposing of the goods, the landlord knew or resson-
ably should have known that such owner had an interest in the item of rroperty
and slso that the landiord knew or should have known upon reasonable investiga-

tion the address of such owner's residence or place of business.

Comment, Section 1963.40 permits swmmary disposition of property sppearing
to be worth less than $100. The coste of storage and sale of goods worth less
then $100 are too high to require s formal disposition as provided in Section
1963.50. The $100 amount applies to the total value of all property subject
to Section 1963.30(b). If the total exceeds $100, the landlord masy proceed
only under Section 1963.50.

Subdivision (a) sets forth the requirements of notice to be given to the
tenant and, if known, to any other person who owns any item of personal property.
See Section 1963.10(e).

Subdivision (b) provides that, unless the tenant or the owner appears
within 15 days, the landlord.may dispoae of the property in any manner. The
15-day period is deliberately short to protect the landlord's interests in
removing property of little or no value. In the vast majority of cages, the
owner does not care about the property and will never claim it.

Subdivieion {d) covers the situation where the landlord is unaware of

who owns the goods. In such a case, the landlord should not be liable if he
“1h-
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bas acted in good faith. Therefore, the burden is placed on the owner to
prove unressonableness in order to assure landlorde thet they will not be
subject to the riske of litigetion by following the procedures set out in
the statute. The requirement that the landlord have made & reasonable
determination as to the value of the goods 1s to protect unknown owners fram
being deprived unfairly of substantial sums. Any landlord who is in doubt
as to value may follow the procedure set forth in Secticn 1963.50 which
rrotects the‘owner's eccnomic interests.

It should be noted‘that, under the definition of "reasonable knowledge
or belief" in Section 1963.10(e), the landlord is not required to make any
investigation concerning the existence of additionsl owners unless he bhas
specific information which indicates that such an investigation would
probably be fruitful. However, under subdivision (d) of this section, the
landlerd is required toc mske & reasonable investigation concerning the address

of a known owner.
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§ 1963.50. General provigions for disposition

1963.50. The landlord may dispose of any item of personal property not
gsubject to subdivision (a)} of Section 1963.30 as follows:

(a) The landlord shall give notice to the tenant and any other pereon
the landlord reasonably believes is the owner of an item of personal prdperty.
The notice shall contain all of the following:

(1) The name of the tenant and the address of the premises,

(2) A general description of each item of perscnal property and the
address vhere sach item of perscnal property currently is stored.

(3) The name of each perscn, if any, other than the temant, who the
landlord reasonably believes is an owner of any item of personal property,
specifying the item.

(4) A statement that, unless the tenant or the owner pays the landlord
the reasonable cost of storage of the item of personal property and takes
possession thereof within 15 days from the date notice ie effective,
such item shall be sold et public sale, and the proceeds, less the landlord’s
reasonable costs for sale, advertising, and storage, shall be turned gver to
the county treasurer in the county where the sale tock place and that the
tenant or the owner shall have one year from the date of sale within which
to claim such proceeds from the county.

(b) If the tenant or the cwner does not pay the landlord the reasonable
cost of storage and take possession of an item of property within 15 days from
the date notice is effective under Section 1963.50, the item shall be sold at
public sale by competitive bidding. The sale shell be held at the place where
the property is stored after at least five days' notice of the time and place
has been given by publicaticn once in a newspaper of general c¢circulatiom

=16



§ 1963.50

published in the county where the sale is to be held. Notice of the public
sale shall not be given more then five days before the expiraticn of the
15-day period after the date notice 1s effective under Section 1963.60.
Money realized from the sale of an item of personal property shall be used
t0 pey the reasonable costs of the landlord in storing and selling such item.
If the landlord stores the items of personal property on the.premises, the
cost of storage shaell be the fair rental value of the storage premises for
the term of the storage. If a number of items of personal property are
stored, advertised, or sold together, the costs shall be spporticned
according to the reasonable resale value of each item. Any balance of the
sale price after the deduction of costs shall be paid into the treasury of
the county in which the sale tock place within 30 days from the date of sale.
The tenant or the owner shsll have one year from the date of sale to claim
the balance. 1In case of multiple claims as to the ownership of the proceeds,
the decision of the county shall be final.

{¢c) The landlord shall not be held liable to & tenant or an owner to
whom notice was given pursuant to subdivision {a) with regard to the disposi-
tion under this section of an item of personal property.

(d) If an item of property ie disposed of in accordance with the pro-
visions of subdivision (b) but no notice was sent to the owner pursuant to
subdivision (a), the landlord is not liable uniess the owner proves that,
prior to disposing of the goods, the landlord knew or reasonsbly should have
known that the owner bad an interest in the item of property and alsc that
the landlord knew or should have known upon reascnable investigation the

addrege of the owner's residence or place of business.
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Comment. Section 1963.50 is the basic provision governing disposition of
property and is an alternative to Section 1963.40 even in situations where the
items of personal property do not appear to exceed $100 in resale value.

Subdivision {a) provides for a notice containing full perticulars regard-
ing the disposition allowed.

Subdivision (b) provides for sale of the property if it remains unclaimed
for 15 days after notification. The underlying assumption is that a person
who leaves behind property {other than that which iz lost) which he does not
claim efter due notice 1s property which he does not want. Therefcore, his
interests can adequately be protected, without undue burden on the landlord,
by allowing the property to be sold immediately. The proceeds, in excess of
the landlord‘'s costs for storage and sale, are then turned over to the county
from which the owner has one year to claim them. Although one might prefer a
system whereby the landlord could use such excess proceeds to offset debts
owed him by the owner, such disposition would appear to constitute a violation

of the owner's rights to due process and equal protection. Gray v. Whitmore,

17 Cal. App.3d 1, 94 Cal. Rptr. 904 (1971); [see Study, p. ]. The last
sentence of subdivision (b) is designed to protect the county in the event
of conflicting claime se to the ownership of the proceeds.

Subdivisions {c) and (d) provide that a landlord who reasonably follows
the provisions of subdivisions (a) and (b) shall not be held lieble to the
owner. See Section 1963.10(e). Under subdivision (d), the burden of showing
unreasonableness is placed on the cwner. It should be noted that, under the
definition of "reasonable knowledge or belief"” in Section 1963.10(e), the

landlord is not required to make any investigetion concerning the existence

18-



§ 1963.50

of additional owners unless he has gpecific information which indicates that
such an investigation would probably be fruitful. However, under subdivision
(d) of this section, the landlord is required to make a reasonable investiga-

tion concerning the address of a known owner.



§ 1963.60

§ 1963.60. Notice

1963.60. For the purposes of this chapter, notice shall be in writing
and shall be effective:

(a) Upon delivery of a.copy thereof to the person to be notified; or

{(v) Upon depositing s copy of the notice in the mail, addressed to the
person to be notified at such person’s last knowm address. If the landlord
has substantial reason to believe that the tenant is temporarily located at-
another address, notice by mail shall be effective only upon deposit in the
mall of an additional copy of the notice addressed to the fenant at such
temporary locetion. Where notice is meiled to an address nct in this state,
it shall be effective upon meiling if sent by airmail or five days after date

of mailing if not sent by airmail.

Comment. Section 1963.60 is designed to maximize the chance that the
person to be notified will in fact recelve such notification. If notice 1s
mailed, it is to be sent to the last known address regardless of whether it

is s residence or business address.



Sec. 2. Section 1862 of the Civil Code is repealed.

b T-T-O TR 1 WHPREIPE RPVTIE T S SIEPTSCPUL PO VTR W T S T
baggage or other personal property has heretofore come, or
shall kercafter come into the possession of the keeper of any
hotel, inn, or any boarding or lodging house, furnished apart-
ment house or bungalow court and has remained or shall re-
main unclaimed for the period of six monthy, such keeper may
proceed to sell the same at public auction, and out of the
proceeds of such sale may retain the charges for storage, if
any, and the expenses of advertising and sale thereof; :
But no such sale skall be made until the expiration of four
weeks from the first publication of notice of such sale in &

newspaper published in or nearest the eity, town, village, or
place in which said hotel, inn, boarding or lodging house,
furnished apartment house or bungalow court is situnted. Said
notice shall be published once a week, for four successive weeks,
in some newspaper, daily or weekly, of gencral circulation,
and shall contain a deseription of earh trunk, earpetbae, valise,
bex, bundle, baggage, or oiher personal properly as ucar as
may be; the name of the owner, if known; the nanwe and ad-
dress of such keeper; the address of the pluee where such
trunk, carpetbag, valise, box, bundle, baggage, or other per-
sonal property is stored; and the time and place of sale;

And the expeuses ineurred for advertising shall be a lien
upon such property in g ratable proportion, according to the
velue of such pieee of property, or thing, or article sold;

And in wse any balance srising from such sale shall not be
elaimed by the rightful owner within one week from the day -
of sele, the rawe shall be paid into the treasury of the county
in which such sale took pluce; and if the same be not claimed

by the owner thereof, or his legal representatives, within one

-of-said-souniyr

§ 1862

STRIKEQUT

Comment. Section 1862 is superseded by Civil Code Section 1963.10

et _seq.



§ 117k

Sec, 3.' Section 1174 of the Code of Civil Procedure 1is amended

to read:

117h. (a)_.

-If upon the trial, the verdict of the jury, ar, if the case be tried
without a jury, the findings of the court be in favor of the plaintiff
and against the defendant, judgment shall be entered for the restitu-
tion of the premises; and if the proceedings be for an unlawful de-
lainer alter neglect, or failure (o perform the conditions or covenants
of the lease or agreement under which the property is held, or after
default in the payment of rvent, the judgment shall also declare the
forfeiture of such lease or agreement if the notice required by See-
tion 1161 of the code states the eloction of the landlord to declare the
forfeiture thereof, but if such nolice does not so state such election,
the lease or agreement shall not be forfeited.

,_L_]E}-_D

\ The jury or the court, if the proceedings be tried without a jury,
shall also assess the damages occasioned to the plaintiff by any forci-
ble entry, or by any lorcible or unlawful detainer, alleged in the com-
‘plaint and proved on the trial, and find the amount of any rent due,
if the alleged unlawful detaincr be after default in the payment of
rent. If the defendant is found guilty of foreible entry, or forcible or
unlawful detainer, and malice is shown, the plaintiff may be awarded
either damages and rent found due or punitive damages in an amount
which does not exceed three times the amount of damages and rent
found due. The trier of fact shall determine whether damages and
rent found duce or punitive damages shall be awarded, and judgment
shall be entered accordingly. :

LY

\When the proceeding is for an unlowiul detainer after default
in the payment of rent, and the leuse or agrcement under which the
rent is payable has not by its 1erms expired, and the notice reqguired
by Section 1161 has not stated the election of the landlord to declare
the forfeiture thereo!, the court may, and, if the lease or agreement is
in writing, is for a tcim of more than one year, and does not contain a
forfeiture clause, shall erdor that exeeution upon the judgment shall
not be issued until the expivulion of five davs after the ontry of the
Judgment, within which time the tenant, or any sublenant, or any
mortgagee of the ivrm, or any other party interested in its continu-
ance, may pay into the couxt, for the Jandlord, (he amount found due
as rent, with interest thereon, and the amount of the damages found -
by the jury or the court for the unlawfut detainer, and the costs of
the proceedings, and thereupon the judgment shall be satisfied and
the tenant be restored to his estate.

But if payment as here provided be not made within five days,
the judgment may be enforced for its full amount, and for the pos-
session of the premiscs. In all other cascs the judgment may be en-
forced immediately. )

S e NN
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(4)

: A plaintiff, having obtained a writ of restitulion of the premises
pursuant {o an action for unlawful detainer, shall be entitled to have
the premises restored to him by officers charged with the enforcement
of such writs. Promptly upon payment of rcasonable cosls of serv-
ice, the enforeing officer shall serve or post a copy of the writ in the
same manner as upon levy of writ of attachment pursuant to sub-

division 1 of Section 542 of this code. A statement that personal

property remaining on the premises shall be sold or otherwise disposed

of if not redeemed within 15 days from the time plaintiff takes posges-—

sion of the premises shall be included with the copy of the writ, In addi-

tion, where the copy is posted on the property, another copy of the writ
shall thereafter be mailed to the defendant at his business or residence
address last known to the plaintiff or his attorney or, if no such address

is known, at the premises, If the tenant does not vacate the premises within

five days from the date of service, or, if the copy of the writ is posted,

within five days from the date of mailing ol the additional notice, the
enforeing officer shall remove the lenant from the premises and place
the plaintiff in possession thercof. It shall be the duty of the party
delivering the writ {o the officer for exceution to furnish the informa-
tion required by the officer to comply with this section.

(e) All poods, chattels or personal property ef the temane of which

the plaintiff is not an owner remaining on the premises at the time of

its restitution to the plaintiff shall be stored by the plaintiff in a
place of safekeeping for a periced of 36 15 days and may be redeemed by the
tenant or the owner upon payment of reasonable costs incurred by the plain-
tiff in providing such storage end the judgment rendered in £avar of plain-
eiffs ineluding comes . Plaintiff may, 1f he so elects, store such goods,
chattels or personal property of the tenant on the premises, and the costs
of storage in such case shall be the fair rental value of the premises for

the term of storage. Am The plaintiff shall make an inventory shaii be

made of all goods, chattels or personal property left on the premises priox
to its removal and storage or storage on the premises. &ueh inventery
shall either be made by the enfoveing officer or shall be verified in
weiting by himr The enfoveins efficer shall be entitied teo hto ecoses

in prepawing or verifyins sueh inventoryr
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§ 1174

in the ovent the propewty se held ic not remowed withim 30 daysy
suek preperty ohail be deemed shandoned ard may be sold at a publie
sale by compeditive biddingy te

(£f) Property so held by the plaintiff shall be disposed of as follows:

(1) If the plaintiff reasonsbly believes an item of property to have

been lost, it shall be disposed of pursuant to Article ! (commencing with

Section 2080) of Chapter 4 of Title 6 of Part 4 of Division 3 of the Civil

— e St — —_, Mttt Nt Wy ——

Code. If the appropriate police or sheriff's department refuses to accept

the property, it shall be deemed not to have been lost.

{2) If the plaintiff reascnably believes that the total resale value

of the aggregate of all such property not subject to paragraph (1) does not

exceed $100, such property may be disposed of in any manmer unless the

tenant or owner pays the plaintiff the reasonable cost of storape and takes

possession of the property within 15 days from the time the plaintiff takes

possession of the premises.

(3) Any such property not subject to paragraph (1) may be sold at

public sale by competitive bidding unless the tenant or owner pays the plain-

tiff the reasonable cost of storage and takes possession of the property

within 15 days from the time the plaintiff takes possession of the premises.

The sale shall be held at the place where the property is storeﬁ, after

notice of the time and place of such sale has been given at least five days
before the date of such sale by publication once in a newspaper of general
circulation published in the county in which the sale is to be held. Notice
of the public sale may not be given more than five days prior to the expira-
tion of the 3@ 15 days during which the property iz to be held in storage.
All money realized from the sale of such persemat property shall be used to

pay the costs of the plaintiff in storing and selling such property . s and

=24



§ 1174

any batanee thereof ohail be applied in payment of praineiffle judgmenty in-
eluding eestsr Any remaining balance shall be seturned te the defendanty

pald into the treasury of the county in which the sale took place within

30 days from the date of sale. The tenant or the owner shall have one year

from the date of sale to claim the balance.

(4) 1f the plaintiff reasonably believes that a person other than the

tenant is an owner of the property, notice shall be given such owner and such

property shall be disposed of pursuant to Section 1963,40 or 1963.50 of the

Civil Code.

{5) "Reasonable belief" under this subdivision is that belief a prudent

person would have without investigation (including the investigation of public

records) unless such person has specific information indicating that such in~-

vestigation would more probably than not reveal pertinent information.

Comment. Section 1174 is amended to conform generally to the provisions
of Civil Code Section 1963.10 et seq. relating to disposition of property
sbandoned on leased premises. See Civil Code § 1963.10 et seq. and Comments.

See also Gray v. Whitmore, 17 Cal. App.3d 1, 94 Cal. Rptr. 904 (1971); cf.,

Love v. Keays, 6 Cal.3d 339, 491 P.2d 395, 98 Cal. Rptr. 811 (1971).
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I1I.
INNREEPERS' AND LANDLORDS' LIENS

An act to amend Section 186la of, and ko repeal Section 1861 of, the

Civil Code, xelating to innkeepers' and landlords’ liens.

The people of the State of California do enact as fellows:

Section 1. Section 1861a of the Civil Code is amended to read:
1861a. Keepers of furnished and unfurnished apartment houses, apart-

ments, cottages, e¥ bungalow courts 3 hotels, motels, inns, boardinghouses,

and lodginghouses shall have a lien upon the nonexempt baggage and other

property of value belonging to their tenants or guests, and upon all the
right, title and interest of their temants or guests in and to all non-~
exempt property in the possession of such tenants or guests which may be

in sueh apavement housey spartmenty eettagey or bungaiew esurt on such
premises , for the proper charges due from such tenants or guests, for their
accommodation, rent, services, meals, and such extras as are furnished at
their request, and for all moneys expended for them, at their request, and
for the costs of enforeing such lien.

Such lien may be enforced only after final Judgment in an action
brought to recover such charges or moneys, During the pendency of the
pProceeding, the plaintiff may take possession of such baggage and prop-
erty upon an order issued by the court, where it appears to the satisfac-
tion of the court from an affidavit filed by or on behalf of the plaintiff
that the baggage or property is about to be destroyed, substantially de-
valued, or removed from the premises. Ten days written notice of the
hearing on the motion for such order shall be served on the defendant and

ghall inform the defendant that he may file affidavits on his behalf and



§ 1861a
present testimony in his behalf and that 1f he fails to appear the plain-
t1ff will apply to the court for such order. The plaintiff shall file an
undertaking with good and sufficient sureties, to be approved by the court,
in such sum as may be fixed by the court,

Upon such order, the plaintiff shall have the right to enter peaceably
the uafuwrniched aparement heouses aparimenty cottage; or bungalow eours
premises used by his guest or tenant without 1iability to such guest or
tenant, Including any possible claim of 1iability for conversion, trespass,
or forcible entry. The plaintiff shall have the same duties and liabilities
as a depository for hire as to property which he takes into his posaession,
Ag entry shall be considered peaceable when accomplished with a key or pass-
key or through an unlocked dooxr during the hours between sunrise and sunset.
Unless the judgment shall be paid within 30 days from the date when it becomes
final, the plaintiff may sell the baggage and property, at public auction to
the highest bidder, after giving notice of such sale by publication of a
notice containing the name of the debtor, the amﬁunt due, a brief description
of the property to be sold, and the time and place of such sale, pursuant to
Section 6064 of the Government Code in the county in which sedd aparsment

housey epartment; eotiage; or bimgalew esure the premises is situated, and

after by mailing, at least 15 days prior to the date of gale, a copy of such
notice addressed to such temant or guest at his residence or other known
address, and if not known, such notice shall be addressed to such tepant
or guest at the place where sueh apartment house; sparement; ecoteage; ov

bungalew eoure the premises is situated; and, after satisfying such lien

out of the proceeds of such sale, together with any reasonable costs, that
may have been incurred in enforcing said lien, the residue of said proceeds

of sale, if any, shall, upen demend made within six menths after sueh satey



§ 186la

be paid te sueh temant or guest: and ¢f net demanded within sim menthe
30 days from the date of such sale, sadd residuey 4£ amy; shall be paid
into the treasury of the county in which such sale took place; and if

the same be not claimed by the owner thereof, or his legal representative
within one year thereafter, it shall be paid into the general fund of

the county; and such sale shall be a perpetual bar to any action against
said keeper for the recovery of such baggage or property, or of the value
thereof, or for any damages, growing out of the failure of such tenant
or guest to receive such baggage or property.

When the baggage and property are not in the possession of the
‘keeper as provided herein, such lien shall be enforced only by writ of
execution.

Thie-section-does-nes-appli-te+

{a}-—éay—maséaa&-inst:umsae-e&-any—kiad-ai—deaesiptiaa-ﬂkieh-ia
usad-by-she_ewng:-thaieeﬁ-te-eain-a;&-e:-a-pa:t—ei—hia-l&u&as'

{b;-—Any-prosthatin—o:—o=thapedia—app&ianne,-os—any—nadiaiaey-diugg
o:—nodieal-equ&puens-o;-haaltb-apfa:asuBT-passenally-usad-by-a—:aaans—oe
§uesty~o3-a-morber-of-his-fawlly-vho-is-zesiding-with-hig.

{a}--Tablﬂ—aad-katehan—iu:nisu:a,-;aeluding—ena-ref:iga;aﬁes,—wush&as
aaahina,—sawiag-naahina,-atoun;-bod:non_£a;aitu;a,-cna-ounastuftad-ahais,
ona-dannapo:t,-aan-dining—:able-and-eha&;s,-and-alao-al&-tools,-ins::unnats,
a -and-books—used-b;—:hs-saaans—os-guast-in-gaiaing-a-&innlihoodi-bads,
boddlas-and-bnﬁsteads,—ail-paia%&ags-aad—dsawiaga—d;awn—ss—paia:ed-by-any—
nsnbes—ai—the—ianily-a£—ahe-teaant—as—guessg~aad-aay-£amily;pss:sn;ts-aad

thels-uocassary—£ranae.
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£d;—-Al;-ethes—hauseheldy-table-or-kieehen-fu!niture—nee—ezpreaaiy-nen-
tieaad—ia-pa:egraph—{e},—&neiud&ng—but-aet—iinited-aa—ead&aeg-teievisien-sets,
phenag!aphey-!eeefdsg-naief-vehieiea—ﬁhet-nay—be—saaied—en-ehe-p!eniaes-en—
eepe-sa-aueh—aﬁ-any-aueh—aetie%ee-as-mny—be-eeeseaabiy-auiiieieat—ae-eeaisiy
ihe—iien-p!evided-ier—b7—Ghie-eeetienf-and—preuideé-iu!ﬁheeg-thse-eueh-iiea
ehaii-be-seeondary-to-the-elaim-of-any-priov-bona-fide-holdes~af-a-chattel
ma!tgage-en—and—ehe—eighes-ei-e-eendieienai-eeiiee-ei—sueh-e:gieiesy-osher
than-the-tenant~er-guests Any property vwhich is exempt from attachment or
execution under the provisions of the Code of Civil Procedure shall not be

subject to the lien provided for in this section.

Comment, The provisions of Section 1B6la have been amended to extend
to keepers of hotels, motels, imns, boardinghouses, and lodginghouses,
Former Section 1861 provided a lien for such keepers, but thie lien was
unconstitutional since there were no provisions for a hearing prior to
imposition of the lien or for exemption of property exempt from attachment,

See Klim v, Jonmes, 315 F. Supp. 109 (N.D. Cal. 1970)(three-judge court); see

also Gray v. Whitmore, 17 Cal. App.3d 1, 94 Cal, Rptr. 904 {(1971). The

emendment of Section 1861a standardizes the provisions for all keepers,
vwhether they are iunkeepers, motel keepers, or apartment keepers. The
duplicative listing of exemptions from execution has been eliminated as
unnecessary since the last sentence of Section 186la incorporates all
exemptions from attachment and execution. See Code Civ. Proc. §§ 537.3
and 690.1 et seq. The former requirement that the plaintiff hold the
residue of the proceeds from sale for six months has been changed to
require the plaintiff to turn over the remaining proceeds to the county
within 30 days in order to conform to the provisions of Civil Code Sec-
tion 1963,50(b).
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Sec. 2. Section 1861 of the Civil Code iB repealed.

keepers shall have a lien npon the baggage and other property .
belonging to or legally under the control of their guests, board-

ers, tenants, or lodgers which may be in snch hotel, motel, inn,

or boarding or lodging house for the proper charges due from

such guests, -boarders, tenants, or lodgers, for their accommoda-

tion. board and lodging and room rent, and sueh extras as are
furnished at their request, and for all money pnid for or ad-

vaneed o such guests, boarders, tenents, or lodgers. and for

the costs of enforeing such Hen. with the right to the possession -
of sueh bagoage and other property until such charges and
moneys are paid; wul unless sueh charges and moneys shall be
paid within 60 days from the time when the same become due.
snid hotel, motel. inn, boardinghouse or lodeinghouse keeper
may sell said baggage and property ut public auction to the
ighest hidder, after giving notiee of such sale by publieation
of a notiee containing the name of the deblor, the amomnt duoe,
a hrief description uf the property 10 be sold. and the time anil
place of sneh sale. pursunnt to Seetion 6064 of the Government
Code in the eounty in which said hotel, motel, inn, boarding-
house or Indginghouse is situnted and also by mailing. at least
fifteen (14} daxs before such sale, a copy of such notice ad-
dressed to sueh guest, boarder. tenant, or lodeer at his post
office address. i known, and it not known. suel notice whall be
addressed to such puest. hoarder, tenant. or Todeor ar the phiee N
where sueh hotel. motel, inn, boardingheise or Indginghouse
is situated ; and after satisfying sueh len out of the proceeds
of such sale together with any reasonable eosts that may have
been ineurred in enforeing said lien, the recidue of said pro-
ceeds of sale, if any, shall upon demand made within six STRIKEQUT
monthx after such sale, be paid by said hotel, motel. inn, board.
inghouse or lodyringhouse %eeper to such guest. border, tenant,
or lodger; and if not demanded within six months from the
date of such sale. such residue shall he paid into the treasury
of the county in which such sale touk place: and if the seme
be mot elzimed by the owner thereof, or his legal representa-
tives, within one year thereafter, the same shall be paid into
the general fund of said county; and such sale shall be & per-
petual bar to any retion against said hotel, motel, inn. board-
inghouse or lodginghouse keeper for the recovery of such bag-
gage or property or of the value thereof, or for any damages
geowing out of the failure of such guest. boarder. tenant, or
lodger to receive such baggage.or property; provided, how-
ever, that if any baggage or property becoming subject to the
lien herein provided for does not belong to thé guest, lodger,
tensnt, or boarder who ineorred the charges or indebtedness
secured thereby, ut the time when snch charges or indebted-
ness was ineurred, and if the hotel, motel, inn, boarding or
lodging hounse keeper entitled to such lien receives notice of
such fact at any time before the asle of such baggage or prop-
erty hersunder, then, and in thet event, such baggage and
property- which is subject to said lien and did not belong to
said guest, boarder. tenant, or lodger at the time when such
charges or indebfedness was ineurred shall not be subject
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Code of Civil Procedure for the sale of property under a writ
of execation, to :satisfy a judgment obtained in any setion

* brought to recover the sald charges or indebtedness.
In order to enforce the lien provided for in this section, a
motel. hotel, inn, hoardinghouse. and lodginghouse keeper shall
have the right to enter peaceably the premises used by his

guest. boarder. lodger. or tensnt in sueh hotel, motel, inn, IN
boardinghouse. or lodginghouvse without liability to such guest,
tenant, boarder, or lodger for conversion. trespass, or forcible STRIKEOUT

entry. An eutry shall be considercd peaceable when accom-
plished with & key ov passkey or through an unlocked door
during the hours between sunrise and sunset.
This section does not apply to:
- 1. Any musical instrument of any kind or description which

Comment. Section 1861 is repesled because it was unconstitutional.

See Klin v. Jones, 315 F. Supp. 109 (N.D. Cal. 1970)(thrae-judge court);

see also Oray v. Whitmore, 17 Cal. App.3d 1, 9% Cal. Rptr. 904 (1971).

Provisions concerning the innkeeper's lien are now identical to the land-

lord's iien under Section 186la. See Section 186la and Comment.

-31-



»
HINCE 16928 ' (213] 3A6-83851

inan Heatly & Constiaction Co, Fnc

WEST COAST HEADOQUARTERS

3460 WILSHIRE BOUJULEVARD, LTS ANGELES, CALIFORNIA 20010
. X

May 1, 1973

‘John H. DeMoully, Esq. :
California Law Revision Commission
Stanford University

Stanford, California 94305

Re: Tenant's Abandoned Property and
Definition of “Abandpnment’

Dear Johnt

Thank you for your kind invitation that I be present at
the Commission's deliberationa this weekend regarding the
captioned matter. It will be a pleasure to assist the Commission
in any way possible as well as presenting the point of view of my
company, which as you know is the largest private enterprise
commercial landlord in the Statg of California.

As was our custom when originally working jointly on the
Civil Code Section 1951.2 project several years ago, returned
herewith is a copy of the proposed legislation which accompanied
Memorandum 73-42 received by me yesterday. On it I have marked
both matters of substance and form which preliminarily would seem
to be appropriate modifications thereof. Perhaps the same could
be photocopied and furnished to the Commission in time for this
weekend.

However, five critical areas deserve highlighting in this
letter: ,

1. Concept of Good Faith. The Comment to proposed Section
1862.4 (see last paragraph on page 29} perfectly expresses the
main thrust of the entire legislative package, namely, that
reduction of both court congestion and commercial frustration can
pe achieved only by permitting a good faith lessor ". . . to
dispose of goods in a realistic manner without fear of future
litigation" (emphasis supplied). Unfortunately, the typed draft
Sf Sectlon 1862.3 (see pages 24-25), Section 1862.4 (see pages
27-28), and Section 1951.3 protects lessor only if he "reasonably
believes", in several instances, and imposes liability on him if
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he fails to notify an owner whom lessor should have discovered
upon "reagsonable investigation®". It is submitted that no careful
lessor will use the proposed remedies, or any of them, if an owner
can later use a "rule of reason" foothold to fasten liability on
lessor: thus substitution of the "good faith" test is respect-
fully proposed by me.

2. Definition of "Owner": For sake of clarity, as well as
to preclude future litigation, I propose that "owner" include
persons having any leasehold, possessory, OT security interest;
in the same sense, persons having any claim of ownership (even
though doubtful) should be included in order to further insulate
lessor.

3. "Chattel Mortgages" should not be nullified: Proposed
Section 1B62.1 (see page 21) surprIsIneg seems to preclude the
good faith security-device often found in leases of restaurants,
bars, and barber shops. In these and even in other types of
ljeases, lessor may well spend much of his own money in performing
extensive pre-occupancy alterations and improvements in reliance
on continuity of the same type of tenancy: in the absence cf a
gsecurity-interest to guarantee payment of rent (which rent always
includes amortization of lessors said expenditures), lessors of
stores will be disinclined to risk making valuable such improve-
ments. As a separate critique of Section 1862.1, it seems unfair
to prevent lessor and .lessee from agreeing in the lease that personal
property annexed to the real property becomes part of the realty:

1 propose that the section be appropriately limited in this regard.

4. Redemption rights of lessee: Perhaps it is mere in-
advertence, but Section 186 o3 and (¢) and also Section 1862.4-A-
{3) and 1862.4(b} seem to fail to give lessee the right to reclaim
an item of personal property. aAlso through probable inadvertence,
both Sections fail to insulate lessor from claims by the lessee
himself. Corrective proposals are marked on the enclosed copy of
the legislation.

5. Definition of "abandonment” :

{a) Basically, my company would prefer that abandonment
be defined as provided in Proposal "A" annexed hereto;

(b} However, if Professor Friedenthal's proposal is felt
to be more appropriate, then:
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(i) again only a "good faith" approach provides:
certainty; and

(ii) under Section 1951.3(b}, at page 32, lessee
should not be able to unilaterally work an
abandonment while retaining possession of
the premises.

In addition to the foregoing, we would appreciate the
Commission considering the following related matter:

Effective Date of Sections 1951.2 et sg%.: Ever since
July 1, , lessors have been in do T as to whether Civil
Code Section 1951.2 applies to post-July 1971 amendments of pre-
July 1971 leases. We, in fact, have felt constrained in all such
cases to propose appropriate amendatory Section 1951.2 provisions
into each such amendment: in more than a few cases, lessees have
refused to accept such provisions, thus possibly depriving us of
any "expectancy damages” remedy. Proposal "B" annexed hereto would
remedy such ambiguity and is properly within the jurisdiction of
the Commission.

With many thanks in advance for the opportunity to aid the
Commission, I am

Cordially,

ROKALD P. DENITZ
. Assistant General Counsel

RPD:svh
encl.
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L&, A PROPCSED ARTICLE GOVERNING msposnmm

OF UNCIAIMED GOODS AFTER

TERMINATION OF TENARCY

§ 1862. Definitions as used in this article

1862. (m) "Iandlord""msans any opérator, keeper, lessor, or sublessor
of any furnished or unfurnished hotel, motel, inn, boarding house, lodging

house, apartment house, apartment, cottage, bungalow court, or commercial

INCLUD NG BUT NOT~ Lty vED 7o SIVERES
facility ~ ANE» o#?ﬁrcss /SESD.
&
(v) "Temt'}‘means sny paying guest, lessee, or, sublessee of any facility

~operated by & landiord. O CLANIING TP HAVE

(c) "Owmer" means any persch havingﬁany right, title, or interest in ag
item of persons.l property.

(a) “premises" means the real property rented or lessed by landlord to
-tenlnt. including any common arees.

{e) "Item of personal property” means any 1ndividue.l piece of perscnal

(AS AN /NTESRAPED UY/7,

property or‘a.ny trunk, valise, box,or cther container which because it is

locked or tied deters immediate access to the contenta thereof.

Comment. Subdivisions {e) and (b) define "landlord" and "tenant" broadly
80 as to extend coverage of the article to ell types of rental property, whether
commercial or residential, fmc'-niahéd or unfurnished. All landlords, regardless
of the nature of the facilities,need a procedure by which they can dispcse of
goods left behind after termination of tenancy. At present, Civil Code Section
1862, which would be replaced, provides relief only for those who own or manage
furnished, residential feciiities. Other landlords have no statutory coverage

except in unlawful detainer cases under Code of Civil Procedure Section 117k.

SN
 NITE g4 SHCEDNT TH s BS PR ge v LS iy
-ra cwzszggwva 7 L e §§' /957, 2
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§ 1862

This article does not apply to unlawful detainer gituations. See - proposed

Section 1862.2.

Hoel, fose — {

Subdivision (c) defines "owner” to include not only a tensnt, but cther

persons 86 wel%l A landlord should be permitted to dispose of goods left

SSE.

behind even though, as ie often the case, he does not know for certain whether

AR

the goods belonged to the former tenant or to someone else. The unlawful
detainer statute, Code of Civil Procedure Section 1174, provides for disposition

of goods owned by a tenant only. A landlord who follows the provisions of that

_

BormmoT C/ryrran 715

PERSONS HAVING- ArY ¢
gason, R SECURITY INTEREST,

gection still risks en acticn for couversion Yy a third person who claims

ownership.

Subdivision (&) defines premises to include common areas such as sterage

rooms or garages where perscnal property may be left when the temant leaves.

s INGLLDING

T

Subdivision (e) provides tha; a locked or tied container need not be opened

-

by & landlord who wishes to dispose of it. The privacy of the cwner is thuse
preserved until disposition. Section 1862 of the Civil Code currently permits
disposition of a container without opening it even if the conteiner is not
secured. The obligation to lock into unlocked or untied containers is not

onerous and will permit the landlord to make a realistic evaluation of the

)

goods, which is helpful 1in protecting interesta of the owner &s well as of

the landlord.

-

D
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§ 1862.1

§ 1862.1. Lease provisions nullified

1862.1. Notwithstanding any provision in a rental agreement between
landlord and tenant, ies tenant shall have the right during the tenancy and
upcn termipation thereof to remove tenant's personai property from the

premises, whether or not tenant is indebted to #iwes landlord. j

Comment. This provision is specifically designed to protect tenants
from onerous contract provisions which can be used to deprive them of their
goods without a court determination, often in comtradiction to statutes which
exempt cer_tain*persqnal property from 1evy and executibn. It is unlikely, in
most situaticns, that such self-help clauses would be enforced by California

courts (see Jordan v. Talbot, 55 Cal.2d 597, 361 P.2d 20, 12 Cal. Rptr. 488

{i¥61)), but few tenants have the time, money, and will to engage in a court
contest. The proposed Section 1862.1 will deter lsndlords fr(cm including or
relying on such"provisions in théir rental a.greements Landlords will be
further deterred fronm ﬁ.busing tenant's rights in their personal property by
the fact that deliberate violations of the proposed section could lesd to

punitive as well as compensa.tory damages.
Hote that the proposed section does not prohibit the landlord from

enforcing valid liens granted by statute. See E.‘.,?:l.l Code § 186la; Btudy.p. _ .

NoTHING CoNTAINED HBRENN Shace.
prRECLUDE LANDLIRD AND TEINANT [ory
MV!DM!G- i SecH RENTAL ACREEI7EN—

OTHERW!ISE VALID SSBTwe/TY ACRE sy
Wa“ﬂ-,— Ty THE aumw,q. CHIWIERl Ac

COPE |, 4D

@) THAT~ LA oL o
1I£1WEEIE-QL71H=*WEEF AND FEREINA
,4:3:55::5;;5: 7?#!E'ﬁaiﬂ§7ﬁn4$ls?:s Ebﬁ‘%?‘ik s
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§ 1862.2

§ 1862.2. General requirements fox preservation of prbper‘gx

1862.2. (a) 1If, after termination of tenancy and surrender or abandon-
ment of the premises by tenant,*ih- landlord finds that there remains on the
premises items of personal property of which lendlord is not an owner, land-
lord shall dispose of such property as follows:

" {1) 1If an item of property reesonably appears tc have been lost, it shall
be disposed of purﬁuant to Article 1 (commencing with Section } of
Chapter b, Title 6 of the Civil Code. )

(2) If the appropriate police or sheriff's department refuses to accept
property under paragraph {1), it shall be deemed not to have been lost.

| REMAIN/ Ner ON we PEEMSES,

(b) All items of pers prcpertgkother than those subject to paragraph
(1) or sum:wxsmn (a), shait be stored by vwee lendlora 1n & p.ua.ce o1 safe-
keeping unt"i? owner W&.Landlord the reascnable costs of ptorage and takes

AT THE OPTIoN OF LANDLORD ,
possession of such items of property or until such property iﬁvsisposed of

pursuant to Section 1862.3 or 1862.h.

Comment. Subdivision {a) of the section limits the scope of this article
to gituations where (1) the tenancy has been terminated; (2) whe tenant bas
voluntarily left the premises; and (3) ee landlord makes no claim on the goods.
The requiremeht that the tenancy be terminated seems obvious; & landlord has no
need nor right to dispose of tenant's goods while the tenancy continues. A
prcblein does arise in deciding when a tenancy has been terminated by abandon-
ment since ﬁhe present law gives inadequate guidelines. See Study .
Proposed Section 1951-.3 is deaignéd to remedy this situastion. The require-

ment that eives tenant have voluntarily left the premises is simply to avoid

ﬁﬂftfkiqzsci_
conflict with the statutory provision dealing with detainer; Bee

4
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§ 1662.2

Code of Civil Procedure Section 1174, which provides a detailed method for
disposing of goods left by en custed tenant. The requirement that e landiord
does notr ha,ve an ownership interest in the goods is necessary to aveid any
conflict with landlord's claim that the property was his in the first place or
that it was a gift from ®he tenant or thet be has a valid statutory lien on
the item. If e landlord proceeds under this article with regard to any items,
he necessarily gives up any claim of ownership of such items.

Subdivision (a){(1l) provides that items of property lost on the premises
shall be treated like any other lost iteme pursuant to the Lost Froperty laws
(Civil Code §§.208- ) which have specific provisions for notification and
disposif_ion. See Study, p. _.. All owners who lose property should be able
to rely on the Losi Property lLaws, thus maximizing chances for retrieval.

Subdivieion {a)(2) eliminates any uncertainty which would arise if the
police or sheriff's department diaagreed with a lendlord as to whether an item

of property was lost or was knowingly left behind.

subdivision {b)/sets forth & general cobligation of ke landlord, thus

leaving no situation uncovered.

oS AL (TEMS OTHER- THYY
LocT PRIPERTY AND
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§ 1862.3

§ 1862.3. Disposition of goods valued at less than $100

1862.3. 1If landlord reascnably believes that the total resale value of

ACCRTGATE oF ALL | 2
thfhltems of persocnal property subject to subdivision (b) of Section 1862?

does not exceed $100, such property may be disposed of as follows:

GIVE No?'rct 7O
{a) Landlord shal]hm tenant and any other person landlord

—.mow believes is the owner of any item of such personal property. Such
notice shall contaln:
(1) A general descripticn of each item of the personal property, the
name of 4we tenant, the address of the premises, and the address where each

item is currently stored.

(2) A stetement of &ke=lsndlord's belief that the total resale value of

AGGREGATE OF

1 such items does not exceed $100.
4 | . 1P ANY,
(3) The name of each person,, other than #iwes tenant, wha landlord-sessen-

ok cLA/Ms ™ ax !
-l bellieves iﬁa.n owper of any item of the property, specifying such items.

PEARS oy
(4} A statement that, unless -ﬂ:e—ana“;p’:ys landlord the reascnable costs

of storage of an item and takes possession thereof within 15 days from the date

PERSON SHA L
notice was delivered or mailed, such “sﬁ-lqr loge all right, title, and

interest in such item.
AN O SUCH AN

{b) 1If owner does not pay landlord the reasonable costs of storage and

A
take possession of an item of property within 15 days from the date notice

pursuant to subdivision (e) was delivered or deposited in the mails, e land-
lord may dispose of such item of property in any manner.
(e) e E.ndlord shell not be held liable in any action with regard to

TESNANT O,

the disposition of an item of property brought b}han owner to whom notice was

sent pursuant to subdivision (a.}.

-2k




§ 1862.3

(@) In any action with regard to the disposition of an item of property
brought by an owner to whom notice was not sent pursuant to subdivision (a},

landlord shall nct be held lieble unless wn‘gr proves either (1) that landlord

DID NOT ACT I GOOD FMITH
A Wan-enreanenalls

in declaring the value of the total property not to exceed
$100 or (2) Vthat, prior to disposing of the goods, landlord knev wr—esieouwinsssm
serrewm that such owner had an interest in the item of property and also that
e landlord knev er=shewhi=hevesimewr-aper=—nesmennbleminvasiigabien the address

of such cvmer's residence or place of business.

Comment.. This section permits summary disposition of property appearing
to be worth less than $100. The costs of storage and sale of goods worth less
than $100 are too high to reguire e formal disposition. The $100 figure is
arbitrary as amy figure would be. Any such amount must be high enough to be
useful in the many situations where goods of little value are left behind; the
landlord‘must not fear his evaluation will be held unreasonable. At the same
time, the figure must not be sc high as to provide a windfall. Given the costs
of storage and of sale, plus the inconvenience to ®we landlord, the $100 figure
geems justifiable. Note that the $100 amount applies to the total value of all
property subject to proposed Section 1862.2(b). If the total exceeds $100,
justification for a summary procedure disappears and e Landlord-may only
proceed under proposed Section 1862.4.

Subdivision (&) sets forth the requirements of notice to be given to wae
tenant aﬁd, if known, to any other person who cwns any item of property.

Subdivision (b) provides that, unless tze-fogng'ﬁgmf;arasﬁtgg 15 days,
#r= landlord may dispose of the property in any manner. The 15-day period is

deliberately short to protect s landlord’'s interests in removing property

of little or no value. It 1s unfair to require e landlord to endure any

«25-



§ 1862.3

greater costs and inconvenience pafticularly since, in the vast majority of
A MNANT o
cases,'thﬁhcwner does not care about the property and will never clalm it.
Subdivision (c) provides that a person to whom proper notice was sent may
not later make & claim against e léndlord regarding his disposition of the
property. The requirements of notice under proposed Section 1862.5 give
) oo M‘z OWNE .
maximum protection to vee tenanﬁh?ithou unduly burﬁening e landlord.
Subdivision (d) covers the situation where ihe-landiord is unaware of who
owns the goods. In such case, i landlord should not be liable if he has
acted in good faith, and the burden is placed on the owner to prove bad faith
in order to assure landlords that they will not be sﬁbject to the risks of
litigation by following the procedurgs set out in the statute. The require-
ment that wee landlord have made a good faith determinetion as to the value
of the goods 1s to protect unknown owners from being deprived unfairly of
substantial sums. Any landlord who is in doubt as to velue may follow the
procedure set forth in Section 1862.4 which protects the cwner's econcmic

interests.

-26-
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§ 1862.4. General provisions for disposition

1862.4. Landlord may dispose of any item of personal property subject

to subdivision (b) of Section 186223.5 follows:

GIVE NOTICE T
{a} Landlord nhalkm tenant ‘and any other person landlord

I~ gb EA 7T
A believes is the owner of such item. Such notice shall contain:
(1) A general description of the item of personsl property, the name
‘of e tenant, the address of the premises, and the address where such item

is currently stored.

’F le -
(2) The name of each person,nother than wes tenant, who landlord
IN G FA )T M o CLA//Ms T BE
whelieves isxﬁ'amer of the item.
sSveH

(3) A statement that , unlessﬂth-m pays landlord the reasonable cost
of storage of such item and takes possessior thereof within 15 days from the
date notlce was delivered or mailed, such item mey be sold at public sale, and
the proceeds, lees else landlord's zies.sonable costs for sale, advertising, and
storage, turned over to the county treasurer in the county where the sale tock

NANT OR
pisce and tha. e owner shall have one year from the date of sale in which to

claim such proceeds from the county.

TENANT OR SEC /- A

{b) I%hcwner does not pay landlord the reasonable costs of storage and
take possession of an item of property within 15 days from the date notice
pursuant to subdivision (&) was delivered or deposited in the mails, the item

oLl i ) . -

e sold st public sale by competitive bidding to be held at the place the
property is stored after notice of the time and place of such sale has been
giﬁen at least five days before the date of such sale by publication once in
newspaper of general circulaticn published in the county where the sale is to

EHki | ER.

be held. Notice of the publie sale cannot be given ua!'iths.n five da.ys prior

to the expiration of the 15 days after the service or mailing of notice under

-27-




§ 1862.4

subdivision (a). Money realized from the sale of an item of property shall
be used to pay the reasonable costs of ehes landlord in storing and selling
such item. If a number of items are stored, advertised, or sold together,
the costs shall be apporticned accrording to the reasonable ressle value of

each item. Any balance of the sale price shall be iretblyybmuidemifey

eever—deyy UMY, Il NUTCTrerimed=byiitammerT=sitrdd= paid into the treasury
O6R TENVANT

of the county in which such sale tock place. The owner of any item&'shall
have one year from the date of sale to claim such balance. In case of multiple
claims, the decision of the county as to the ownership of any such proceeds

shall be final.

(c} If an item of property is disposed of in accordance with the

. F i _
provisions of subdivision (b) a.ndaN‘w 4 pursuant to sube

' 5. g e '
division {a). = landls X not, IiG 15 o Mereowhew with respect to such

property o2 THIF PROCFED S oM ThE SALE m& To |

AN PERSOAs YO WHOI NOTIHLE WAS GIVEN.
(d) If an item of property is disposed of in accordance with the pro-

visions of subdivision (b) but no notice was sent to the cwner pursuant to

subdivision (a), wle land.&:?%‘i’;- notﬂ iable unless the owner proves that,

prior to disposing of the goods, landlord knev eweeisewid-=weueiow that such

ovner had an interest in the item of property and alsc that landlord knew e

sheudi.liile Licka-ipen-ressonabic—irnrovbipgebéon the address of such cwner's

residence or place of business.

Comment. Section 1862.4 is the basic provision governlng disposition of |
property and is an slternative to Section 1862.3 even in situations where the
items do not appear to exceed $100 in resale value.

Subdivieion (a) provides for a notice containing full particulars regarding
the disposition allowed.

-28.
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§ 1862.4

Subdivision (b) prcvidés for sale of the property if it remains unclaimed
for 15 days after notification, which is the crucial provision of the entire
proposed law. - The underlying assumption is thal a person who leaves behind
goods {other than those which are lost) which he does not claim after due
notice are goods which he does not want, at least in specie. Therefore,
his interests can adequately be protected, without undue burden on e~ land-
lord, by allowing the goods to be sold immediately. The proceeds, in excess
of w= landlord's costs for storage and sale, are then turned over to the
county from which the owner has one year to claim them. Although cne might,
prefer a system whereby the landlord could use such excess proceeds to 6fé8et
debts owed him by the owner, such disposition would sppear to constitute &
viclation of the owner's righis to Gue procesds anid equal protictict. Cray Y.
Whitmore, 17 Cal. App.3d 1, Cal. Rptr. (19 ); see Study, p. - The
last septence'of the secticn is q§signed to protect the county in the event
of multiple, conflicting claims as to the ownership of the proceeds.

Subdivisions (c) apd () provide that a landlord who in good faith follows :
the provisions of subdivisicnar(a) and (b) shall not be held liadle to the A
owner. Under subdivision {d), the burden of showing bad faith is placed on
the owner. One of the major purposes of the entire legislation is to permit
jandlards to dispose of goods ih a realistic manner without fear of future
litigation. See Study, p. __. Whatever provisions are adopted, they must

have this safeguard.
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§ 1862.5

§ 1862.5. Notice; methods

1862.5. Notice under Sections 1862.3(a) and 1862.4(a) shall de in writing
and shall be effective:

(a) Upon delivery of a copy thereof to the person to be notified, or

VPON
(b} -B’;\ epositing a gopy of the notice in the mail, addressed to the
. RESI DENCE 0. BUS/HESS
person to be notified at such person’s st knownaaddress. If “Hee- londlord
hes substantial reason to believe that velee tenant is temporarily located at
another address, notice by mail shall be effective only upon deposit in the
mail of an additional copy of the notice addressed to “iwe tenant at such
WHOLE ot i~ PARTT

temporary location. Whenever mailed notice is sent to an address out of the

A
o CALt FON M
Staten notice shall be’ effectiv only/:wgn-sent. by airmailj {E e~
Won MPILIN G ¢

yomment. Section ioG<.5 is designed to maximize ihe cnance thmu Like

person to be notified will in fact receive such notificationm.

oTHER THAY BY ArRrMAiL

A?ADD;EE.SS ouT O0F & S
THRES S7ATE OF

CAL{FORNIA SHID NoTree
SHALL. B‘;/ ERETT (VE

UPs REcE/P7T BY THE CEN7A4L
PBST7T-0FFrcE A THE

CITY o TowN TO WHICH

(T 1S ADDEESSES.




§ 1951.3

§

§ 1951.3. Metheds of declaring abandonzent

I Good> F91TH

1951.3. (a)(1) If a lessar of real propert);\-pm believes that

the property has not been occupied for a period of 20 consecutive days during

which rent is due and unpaid, POV-EES PN PP ORI VT T a2
berhorwebhat thalassaewimmrrtsimrrurmeipheeyremiyee , then the lessor may

notify the lessee in writing, stating as follows:
(1) that 4 lessor belleves the property to have been abandoned

{11} that, unless the lessee contact%% within 15 days from

the date notice was personally delivered to lessee or deposited in the mail,
the property will be deemed abandoned, awni—irhe=teasechermrnabtd

(2) 1If, by the end of 15 days from the date notice was delivered or
mailed, &iwe lessee has not contacted vmtfmnifested his intention
not to abandon the property, the property shall be deemed abandoned within
the meaning of Section 1951.2.

(3) Thereafter, in any action brought by leseee, lessor shall not be
held liable for treating the property as abandcned and the lease as terminated

BID NOT IN Gco> B9s7 Y

unless lessee proves that the lesso&mw believe that

lessee disienet intendnto abandon the property or that lessor willfully failed

: to notify ®me lessee as required in subdivision (a)(5)..
{4} The fact that lessor knew that lessee left items of perscnal property
on the leasehold premises shall not, of itself, justify a finding that lessar
LACEED 0od 41T A

Aw in believing the real property to have been abandoned.

(5) Notification under subdivision {a){1) above shall be effective when

the notice is delivered in person to #we lessee or when deposited in the mail
addressed to lessee at his last known residence or place of business. If

notification is by mail, it shall be effective only when an additional copy

-31-
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§ 1951.3

of the notice is deposited in the mail, addressed to lessee at the place, if

any, where lessor has substantial reason to believe the lessee is temporarily

located.
LES af-‘ F.E’AL is s T-0
;E;§;%4¢NLI Y7 ﬂ'Er' f! ﬂEiJ:n
(b} appoperty shill be deemed andoned within t e meanmg of‘ Section

1951.2 THEN THE 544'75 sHmLL BEZ
CEESﬁWJFm

(1} Upon delivery by whe lesshee to the lessos AOf a written statement

that lessee has abandoned thshymto:z or
gﬁﬁ MPLETE WFSEAT7oN IF SccyPancy,
{2} PFifteen days after lég ee bas

eposited in the mail a written notice

addressed to lessor at his last known place of business, stating the lessee
has abandoned the weeertmews mm,

(¢) Nothing in subdivision (a) or (v) above shall preclude lessor or
lessee from otherwise proving that the provertv had been ahandmmad rithin

the meaning of Section 1951.2.

Comment. Section 1951.3 is designed to eliminate the uncertainty as to

when a tenancy i1s to be held sbandoned within the meaning of Civil Code Sec-

AND 1S COUPHED nTH LESCE®S BREACH o THE
tion 1951.2. Under the latter provision, once en abandorment occursﬁ the ‘m

7

tenang mimtedhwﬁeslgm%gtg mgge'ﬁ;!l ssee's
damages by making reasonable efforts to rerent the premises. The time of
abandonment is also important under proposed Sections 1862.2-1862.L4 which
set forth dhe lessor's rights and duties'm%prg;rtpy,rﬁasigggao% the
premises after termination..

Unfortunately, however, Section 1951.2 dces not specify when an a.hg.ndon-
ment .occurs. Under common law rules, abandcnment occurs when wae-lessor accepts
™ lessee's offer to end the tenancy. Whe’bssee must in fact bave intended
to abandon the property. Appesrances of abandonment are not sufficient, and

¥ie lessor must accept the premises or the absndonment is not effective.

-32-



§ 1951.3

See Wiese v. Steinauer, 201 Cal. App.2d 651, 20 Cal. Rptr. 295 (1962);

Anheuser-Busch Brewing Ass'n v. American Products Co., 59 Cal. App. 718,

211 P. 817 (1922). See also Gerhard v. Stephens, 68 Cal.2d 864, hu2 p.2d

692, 69 Cal. Rptr. 612 {1968). These rules are insufficient in most cases
to guide the parties although, if they do have a clear understanding sbout
the matter, the common law rule should apply and hence is rpreser'-;red in
subdivision (c}. |

Subdivision (&) generally provides a means by which éde %
safely decide the abandonment has taken place so that he may dispose of any

gocds remaining on the premises and otherwige prepare for a ne}m .

Subdivision (a}{1l) provides for notificatiﬁt— who appears to

have abandoned the property_'. A number of safeguards are provided to insure
that a determination of abandonment is not prematurely made. Not only must
mﬁ?ﬁ%&b‘m beigr’e?'b-h:t" ebandonment has teken place but the premises
must have appeared to be unoccupied for 20 consecutive days for which no
rent has been paid.

These requirements, together with the provisions for notice in subdivision
(a)(5) reasonably assure that a Atﬁsw 11 not be deprived of & leasehold
interest which he did not intend to abandon. The 20-day period is deliberately
chosen to assure that, .for tl}& normsal tenancy calling for monthly peyments,
at least two due dates must pass before abandonment can be declared since the
wermrt has an additional 15 days under subdivision {a){2) during which to contact

N
the deedabginie &It nstrate hie intention to retain the leasehold. I1f wiee

tensol. "
ﬂha&ond- wishes faster action, he may, of course, resort to an action in

unlewful detainer under Code of Civil Procedure Section 117h.

-33-
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§ 1951.3

lesgE

Subdivision {a)(2) provides that ﬂo"m must claim his leasehold
within 15 days of actification or the leasehold is decreed abanbdoned. Given
the safeguards set forth in subdivision {a)(1), the 15-day period is reason-

LEases - -
able. EA should not be required to wait any longer before atandoned
property is restored to his possession.

Subdivision {a)}(3) provides that #he who in good faith follows

(s

the procedures in subdivisions (a){l) and (a)(5) cannot be held liable to a
LESAEE

mﬁﬁ\% later appears to challenge the abandonment. The burden of proving

LS

bad faith fallg upon than thﬁg safeguarding !uniien&ia?rom substantial
fear of litigation. Under common law rules, abandonment depends upon the
manifested intentions of the parties to the lease. Even though from all
appearances & leasehold seems abandoned, a lessor, who has not had contact
with e lessee, can never be certain that #ie lessee will not suddenly
ﬁppear end ¢laim that he was on vacation or in the hospital and had never
intended to, or manifested an intention to, abandon his interests. This
section eliminates this uncertainty.

Subdivision (a)(h)lis designed to eliminate a possible problem with
regard vo what fects may overcome a lessor's reasonable belief that a tenancy
is sebandoned. Obviocusly, since many lessees who abandon their lesasehold
interests leave personal property behind, the mere fact that the lessor knows
that &dr= lessee has done so éhould not, by itself, be held to establish that
#ve lessor has not acted in good faith, Siwe igssor cannot refuse to sccept

LESSEE 'S

#h5ﬂunmmﬁiu-"offer to abandon" as apparently he can do under the common law

Subdivision (a)(5) specifies how notification is to be made. The requirements
are designed tc insure that e lessee will in fact get notice if his whereabouts

are known. 1;7!1!:&? UNDER, NoRMAL CrRCy
Y, I;_' e é«fo 32 prechDES LExSe
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Subdivision (b) provides a method by which wwe lessee can declare his
cr CASES,

leazehold abandoned in ordegﬂto terminate the lease and require e lessor

under Section 1951.2 to t'ake steps to mitigate whe legsee's cbligations.

G



AN ACT TO AMEND CHAPTER 2 OF TITLE 5 OF
PART 4 OF DIVISION 3 OF THE CIVIL CODE,
RELATING TCQ ABANDONMENT OF HIRED REAL
PROPERTY

Sec. 1. Section 1953 is added to the Civil Cecde as follows:

1953, (a) If a lessee of real property is in default and
for a period of 15 days the lesseé or his agent, representative,
or member of his family has neither:

(}] bodily occupied the real pzogerty, nor

(2) paid rent, nor

(3) actually communicated to the lessor his
intent to continue the tenancy,

then the 1esseelshall be deemed to have abandoned the real property.

{(b) The provisions of paragraph "(a)" shall not preclude
the lessor from otherwise proving that the lessee has abandoned the

real property.
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AN ACT TO AMEND SECTION 1952.2 OF THE
CIVIL CODE, RELATING TO LANDLORD-TENANT

B s I

Sec., 1. Section 1952.2 of the Civil Code is amended to read:

1952.2.(a) Except as provided in subdivision (b), Sections

1951 to 1952, inclusive, do not apply to:

42+ (1) Any lease executed before July 1, 1971, whether or not

amended subsequent to July 1, 1971.

R i & S

4b+ (2) Any lease executed on or after July 1, 1971, if the
terms of the lease were fixed by a lease, option, or other agree-

ment executed before July 1, 1971.

(b) For the purposes of this section, an agreement whereby a

lease is "amended" includes, but is not limited to,a modification

SR ST S e i SR R R S SRR L

of a pre-existing lease to change the term, rent, size, or location
of the property demised or to require or change the amount of an
advance paymeﬁt as defined in Section 1951.7.
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